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ROR TO CIRCUIT cour 





®. H. ASHDOWN, 
Defendant in Brror, 


¥s. 


THE VILLAGE OF MATTESON, 
Plaintiff in Brror. 


OF COOK COUNTY. 


2641.A.615' 


BR, PHRSIDING JUSTICE O*COMMOR 
DELIVERED THR OPIRION OF THE COURT, 


ee ee ee er ee ee 


Plaintify brought an auction of assuspsit against the 
defendant to recover for services claimed to have been rendered ty 
him as engineer én connection with the making of certain local in- 
provements in the village of Matteson, ‘The iuprovements were to 
be made under the Local Improvement act and to be paid for by 
special aesesement. The case was tried before the court without a 
jury and there was a finding and judgment in pisintiff's favor for 
$2612.27, which was made up of two items, one of $2009.44 and 
$602.83 interest thereon. This amount wae allowed by the court 
in payment of engineering services performed by plaintiff for one 
of the proposed improvements, Plaintiff was not allewed anything 
for the services he performed on five other proposed improvements. 
The defendant appeals, claiming there should have been a finding 
and judement in its favor, aid olaintiff has assigned cross-errers 
Claiming that he should be paid for the work he did on the five 
jobs whick the court disallowed and that on these several sums 
he was aleo entitled to interest. 

The récord discloses that at the request of the Board 
of Lecal Improvesents of the defendant Village plaintiff was in- 
structed to do the necessary engineering work on the six improvements 
whieh were proposed to be made and paid for by special assesament 
in accordance with the provisions of the Looal Improvement Act. 


And the evidence is that plaintiff performed the services, He 
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introduced evidence of their reasonable value, and that the assess- 
ment was confirmed for ene of the proposed improvewents, wut that 
later all six of them were abandoned by the Villiage and plaintiff 
received no pay for tae work he did. The defendant filed a plea of 
the general issue and notice of special matters to be relied upon, 
and an affidavit of merits. 

One cf the defenses interposed was that plaintiff was 
employed by defendant under a written contract, whereby his remunera- 
tion was contingent and conditicnal upon the completion of the six 
local improvements, - that he wae net to be paid exorpt out of the 
special assessment funds. This defense was sworn te by the presi- 
dent of the Village. ‘The defendant contends, however, that the 
written contract wae veid beeauce there was no appropriation made 
prior to the time plaintiff was employed, as the statute required, 
and that so appropriation had ever been made to pay plaintiff; thet 
the contract for the engineering services to be rendered in conneec- 
tion with the proposed improvements was in excess of 85096 and was 
not let to the lowest responsible bidder, as the statute requires. 
The defendant offered no evidence to prove that plaintiff had been 
employed under the terms of s written contract as it had slleged, 
ner was there any evidenoe on this subject, and although plaintiff 
testified and wae crose-examined by counsel for the defendant, he 
was not aeked the terme of his employment, se there is an entire 
absence of evidence on the question whether plaintiff's payment was 
te be conditional upen the collection of the assesements. 

It ia undisputed that plaintiff performed the services 
for which he sued and that they were reasonably worth as much or 
more than he is cleining. The evidence discloses that plaintiff 
and defendant were both contemplating that plaintiff would he paid 


out of the special assessnent funds and therefore it was unnecessary 


that an appropriation be made prior to his employment or at any 
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time, to pay for such services. Kelker vy, Moleain, 257 111. App. 637. 
In that ease, where a similar question was involved, we said: “We 
think 1% muet be held that the contract is one requiring servicer 
in connection with local Laprovements for which assessments are to 
be levied and that seetion 4 of article 7, chap. 24 eof the Illinois 
Revised Statutes is not applicable. It is se held in Gage y, 
Village of Wilmette, 230 Ill. 428, and Murrie v. Harger, 249 111. 
App. 886." And we there held that where work is done under pro- 
posed iuprovenenta to be paid for by special assecemont, and the 
muntoipality afterwards abandena such leprovewente, the person ren- 
éering the services is entitied te be paid fer the work done and 
that no appropriation by the municipality is necessary. ®o, in the 
inetant case the defendant Villege having sbandoned the six pro- 
posed improvements and both parties having in mind that plaintiff 
was to be paid cut of the epecial assessment funde when collected, 
Plaintiff gannot be deprived of his pay beesuse no appropriation 
was made, 

The gefendant further contende that the records of the 
Board of Local Improvements which were introduced in avidence, do 
net show a “yea* ond “nay” vote of the members cf the Board of Lecal 
Inprovements as required by per. 44, chap. 24, Cahill’s Statutes, 
which provides: “The yeas and nays shall be taken upon the paseage 
of all ordinances, and on all propositions te create any liability 
against the city, or for the expenditure of spprepriation of ite 
money, and in ell other casen at the request of any mexber, whic 
shall be entered on the journal of ite preeeedings; sand the coneur- 
rence of a majority of all the members alected in the city council 
shall be necessary te the passage of any such ordinanee or propesi- 
tion: Provided, it shall require two-thirds of all the sldermen 
elect to sell any city or school property." This seetion of the 


statute applies to the Board of Trustees of villages as well ae to 
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city councils. It is obvious that it has nothing to deo with the 
records kept by the Beard of Local Improvements of a city or 
village. The Local Improvement act of 18897, under which the pro- 
posed improvements were to be made, provider how the recorde of 
the Board cf Local Iwprovenents shall be kept; and we think the 
records in the instant case are in secordance with the provisions 
of the Local Improvement act. The defendant does not point out 
wherein the records of the Board of Local Improvements do: not 
comply with the act. There is no merit in this contention, 

A further ocint ia made that there ta no evidence that 
the services performed by plaintiff were not those required to be 
performed by him as village engineer of the defendant. There is no 
evidence what duties he was required tc perform as village engineer, 
but im one of the provesed improvements an item of the engineer's 
estimate shows that hie services were to be paid fer out of the 
special assesanent. 

AS to the erens-errors assigned by plaintiff, that there 
Was no substantial reason why plaintiff should be paid fer the work 
he did-in connection with one of the proposed improvements, and not 
the others, we think this contention must be sustained. The ser- 
vices plaintiff rendered were similar in all six proceedings, and 
the fact that one ef them had gone so far as to have the special 
asseasnent confirmed before it was diswissed, does not render the 
service performed by plaintiff different from that he rendered in 
connection with the other five. But re think plaintiff is net en- 
titled to recover interest becsuse a municipality is not to be 
charged with interest in the abeence of an express agreement or a 
statute authorizing it, exeent where money belonging to ome is 
wrongfully obtained and illegally withheld by a municips ity. 
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Conway v. City of Chicago, 237 T11, 129; Smith v. County of Logun, 
264 Ill. 163. The evidence shows that the services performed by 
plaintiff for the defendant in connection with the six propered 
improvements were reasonably worth: (1) $2009.44; (2) $424.51; 
(3) $438.75; (4) $227.07; (5) $395.61; and (6) $459.15; woking 
a total of $3952.53, 

Vor the reasons stated, the Judgment of the Circuit 
court of Cook county is reversed and judgment entered in thie court 
im favor of plaintiff ani againet the defendant for 33962.53. 

JUDGMERT REVERSED AND JUDGUSET 
BXTERED Ik THIS COURT, 


MeSurely and Mateahett, JJ., conour. 
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WALTER SHAVER, Ps 
Defendant in Error, . 
BRROR TO SUPERIOR COURT 


oF Cook couNTY. 
- A a aon 


WR, PRESIDING JUSTICE O*COSHOR 
DELIVERED THE OPINION OF THE COURT, 


Plaintiff brought an action againat the defendant to 


ve. 


PHILIP YARROW, 
Plaintiff in trror. 


recover daxages claimed to have been sustained by reason of on 
alleged malicious presecution instituted by the defendant, ‘there 
was a verdict and judgwent in plaintiff's favor for $5,000 and 
the defendant appesis. 

The record discloses that on the evening of Decewber 
17, 1929, the defendant caused plaintiff te be arrested and taken 
te a police station in Chicago and thereupon some officer at the 
police station filled out an information which the defendant, 
Yarrow, signed and awore to. The information charged that on 
December 17th Ghaver unlawfully effered to Yarrow for sale a ser- 
tain lewd, obscene and indecent book in violation ef sec, 223 of 
chap. 35, Gahill's Statutes. Shaver was there confined for sbout 
three hours, when he was released upon giving bail. Afterwards 
the case was tried in the Municipal court before a judge and a 
jury, the jury returned a verdict finding the defendant not 
guilty, fudgment was entered on the verdict and defendant was die- 
eharged. Shaver afterwards brought the present case to recover 
damages. 

The evidence in substance is to the effect that Yarrow 
was superintendent ef the Illinois Vigilance Association, a corpors 
tien not for profit; that the association, under the superinten- 


deney of Yarrow, sought among other things to suppress the sale 
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and distribution of obscene books; that Yarrow as superintendent 
had employed one Brown as an investigator to look into such mat- 
ters; that on the 15th or 16th of December, 1929, Brown went inte 
one of plaintiff's bookstores located on the Berth Shan / Chicago, 
and after looking at some of the books on eale talked with Shaver 
and asked for /book entitled, “A Hight in a Keorish Marem;* that 
Shaver said he did not have the book but thought he could obtain 
it for Brown; that the price of the book was $20; that Brewn then 
made a deposit of $2 (for which plaintiff gave him a receipt as 
follows: "12/16/29 Received on a/e of Book $2.00 Bal $18.00") ana 
wae to call the next day for the book, when the balanee was to be 
paid; that Brown then left the store and communicated with Yarrow, 
giving an account as to what took place between Brown and the 
plaintiff; that Yarrow teok the matter up with the police depart- 
ment and about six o'olock on the afternoon of December 17th 
Brown (followed by Yarrow and some officers) went to plaintifr's 
store to obtain the bock; that Brown entered the store and talked 
to Shaver, who handed him the book. At that time Yarrow took the 
beok from Brown and Shaver was placed under arrest by the officers 
and taken to the police statien,. 

It ie admitted by counsel for both parties that the 
book is too obscene to be abstracted and that a sale of it is a 
violation of the statute. The only dispute in the evidence is as 
to what tock place between Brown and Shaver at the time Brown 
asked for the book on his first vieit to plaintiff's store, Shaver's 
version of the matter being that he did not know the nature ef the 
book, - had never heard of it - and did not know it was an obscene 
book when he delivered it te Brown at the tine of his arrest. The 
statute provides that, "Whoever brings, or causes to be brought 
into this State, for sale or exhibition, or shall sell or offer te 
sell, or shall give away or offer to give away, or have in his 





Meo 
Snehmedalteque as werteY feat jadged aneoade to iehbuddbiname io 
 g$em dows ofa ool of Atosaglsvevat se te Amor ete ie yo.Len me baat aM 
otal bear AWotd | GOL  tedewesd to tas 16 ME ae ao bad cen0s | he 
ogee 2sf0 vend dfiek att uo hetevel eetotedecd eritentedn 3 20 pwe eee 
Toyerit Adie hottat eine ap axood ond ‘te smoe te gations t92ke — 
‘Gadd *pueteh drivood x al togih AY .b0f2tane dood zor bsame hos 
atadce bison ad Aidguedt dud tocd pale. svat om. Dik od blew tevad® As | 
Meds awenkd jant ; O86 saw shiva eit to ae huey aad tad ;oword tat t2 
‘pe “Hqleost » mii swag vebbate te ‘odiw xo) ae to tLewgeb a shen 
biel (TOUBLE Lak GOSH dood Te s\s no Bevdeewt ceNpaae “temiticet 
pd of MAW Sone lad oct cote ,xood ede Tet cob deen wate ‘this of wae 
.worist adlvy S¢eaotiuawcs hie etede sod Ptel ned? avec yadt {Bhee 
odd has award aegwied souhq deot Jade of ax opupben Ka antyte 
Steieeb weblog ode fi fr qu todten wtd voat doredt sed? Wt abetg 
<< ee Tedmpoet te sosctes Ix ot mo taete'¢ mite teedé fae Pom ‘EN 
a tttniels of fnew (eteol tte edes bay woran® ye Saweliet) avone 
pelted bmi orede Oty hoxeene awed sade qatsod one atNseD ee wenn | 
ody Koo? wornst okt todd 4A thoes oi mtn Bohne ede awmait ot 
@tep ito edt yd fuente whe hooey vow TeveRe Bai - wend moet hood f 
phdldees oor fog eet ot" aoe ben A 
“ene tustt doketeg Bivd tet Phinabes Yt head tatie WEEE 9! cock S 
pul Jt le fms n Salt ban butonTIeda od oF BuDede” ee 
ae B) sortebive oft ul wfuqeth VWs ext cetedwda off SG ‘stot tefodv fee 
| cov smby ont tn wownikl bi nmr naewiel woRte dodt pate re oe 
W wre erode a Tityatele 6d Ftekw Swett wid ae Pood daly *t Heten 
SAF 6 stwten oi) Wonk soa HEB oc Held yobod endow wns Yo woteror = 
 eaeede ae saw Jt wond ton bib has + $2 To brad toven alia doo a at 
gt teerts wit Yo std of $6 moth OF TE hereVE iad of sodw “ood oe 
- sAguard of 09 smeune xo ayaied LeTwOH tad webtvongegwtats 
EASE te how Lian x0 yobs eta t0 808 ter onuee ete lerat 
a ea ae wat 7 

















possession, with or without intent to sell or give away, any ob- 
scene and indecent book *** shall be confined in the county jail 
not more than six months or be fined not lees than $100 nor more 
than $1,000 fer each offense.“ (Para, 485, sec, 223, chap. 38, p. 
1055, Cahill's 1951 Statutes.) : 

The fact that Shaver was placed under arrest and 
eharged with a eriminal offense in the information which was sworn 
toe by Seever, Anat there was 4 trial and Shaver fourd not guilty, 
“wee not entitle him to maintain an action to recover damages for 
such prosecution if there was probable cause for Yarrow, acting as 
& reasonable, cautious man under the circumstances, to believe that 

Shaver was guilty of the charge, or if Yarrow, before filing the 
information, fairly presented all the facts to the Judge of the 
Municipal court. The fact that one is arrested and prosecuted on a 
¢riminal charge, although he is innecent dees not give ech person 
the right te recover dawages for such prosecution if the person 
making the charge had reasonable grounds for believing that the ac- 
cused was guilty, even thoug) the person making the charge acted 
maliciously. israel) v. Brooks, 23 111. 526. in that case the court 
gaid (p. 528): “Malice is a fact whieh can be proved by the cireum- 
otances atterding the getting up of the prosecution, but if there 
be probable esuse for the prosecution, the malice of the prosecutor 
weighs nothing, though the aceused be innocent." And in an action 
fer damages for malicious prosecution the question whether there 
Was probable cause in bringing the criminal proceeding is generally 
a question of fact for the jury; but where all reasonable minds 
would reach the conclusion that there was or was not such prebable 
cause, then the question is one for the court. In the instant case 
it is conceded by both parties that the book sold by Shaver te 

Brown was obscene and the sale of it a violation of the plain werd- 


ing of the statute; and although the jury by their verdict in effect 
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found that Shaver did not know the character of the book (although 
this question was not equarely presented to the jury by any inetrue- 
tion) yet we are clearly of the opinion that the finding is mani- 
festiy against all of the evidence. When we consider the title of 
the book, the fact that the price waa $20, the vadoiss above men- 
tioned, waich does not purport to be given by Shaver gr any person 
or concern and dees net name the book, and that Shaver was at that 
time conducting five different bookstores, we think it obvious that 
Shaver knew that the sale of the book was a violation ef the law, 
The defendant further contends that the judgment is 
wrong and should be reversed because on the trial of the case plain- 
tiff offered in evidence the information, which contains a state- 
ment by a Judge of the Griminal court that he has examined the per- 
son presenting the information and had heard evidence and was satis- 
fied that there was probable cause for filing it, and leave was 
given te file the information, it was orders that a capias isaue 
against Shaver ond bail was fixed at $1,000, The argument in sup- 
port of this is that where one who is about to file an information 
charging ® person with the commission of the crime appears before a 
judge of the Hunicipai court and fairly states the facts to a judge 
ef that court and the judge makes an endorsement on the information 
as above stated, this ie a complete defense to an action for such 
prosecution, althneugh the one accused be entirely innocent of the 
charge made against him. The law is as counsel for the defendant 
contends, but 1t has neo application in this case beeause all the 
evidence shows that Shaver was arrested at the bookstore, taken 
to the police station, the information filied out and sworn to by 
Yarrow, and Shaver was kept in the jail for three hours, long 
before any endorsement was made by a jucyge of the Municipal court, 
Obviously gueh dendersenent wae of ng effect here, If Yarrow would 


be protected om this ground, he should have explained the matters 
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to the judge before he caused the arrest, 

There is me charge in the declaration in the instamt 
ease that Shaver was entrapped inte selling the beck. ‘the substance 
of such charge was contained in the seeond count of the deelara- 
tion, but this was withdrawn on plaintiff's motion during the 
trial. Whether there was any merit in this phase of the case is 
obviously not before us. Love v. The People, 160 Ill. 501. 

For the reason that the verdict is manifestly against 
#11 of the evidence, the judgment of the Superior court ef Cook 
county is reversed and the cause remanded. 

REVERSED AND REMANDED. 


eSurely and Batehett, JJ., concur. 
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CHARLES WYTISKA, ) Coes 
Defendant in Error, ad 





v5. BRROR TO SUPERIOR counT 
JOSEPH LANCE et al. 


ee AROS 


CHICAGO CAB COMPANY, 
Plaintiff in Brror. 


OF COOK COUNTY. 


ay 3 
2641.4. 614 


a nee ac nae me 


UR, PRESIDING JUSTICE 0 'CONKOR 
DELIVERED THE OPINION OF THE COURT. 


Plaintisf brought an action against Joseph Lance and 
Anthony Kontegna doing business as the Kontegna Kotor Express Com- 
pany, Chicago Cab Company and Checker Taxi Company, to recover dati- 
ages for personal injuries claimed to have been sustained by him 
as a result of defendant's negligence. The suit was dismissed as to 
the Gheeker Taxi Company and there was a jury trial ond a verdict 
finding the defendants Joseph Lance and Anthony Kontegna, doing 
business as the Montegna Motor Express Company, not guilty, finding 
the defendant the Chicago Cab Company guilty, and asseséing plain- 
tiff's damages at $1500. Judgment was entered on the verdict and 
the Chicago Cab Company appeals, 

The record discloees that about feur o'clock on the 
morning of November 1, 1930, plaintiff and a friend were passengers 
in a eab belonging to the Chicage Cab Company, which wae being driven 
by the company's chauffeur southwesterly in Blue Ieland, end when 
it reached the intersection of that street with 2nd street and 
Ashland avenue, it was struck by # truck belonging to Lanee and 
ontegna which was being driven north in Ashland avenue, and 
plaintiff was injured. There was evidence offered on behalf of 
Lance and Kontegna to the effect that as the truck reached the 
intersection the signal lights were green, and the truck therefore 
continued nerthward and when it reached about the middie of the 
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intersection the lights changed and the collision took place some- 
where near the center of the intersection. 

On the other hand, there was evidence offered on bee 
half of the Chicago Cab Company to the effect that ae the cab 
reached the intersection the lights were green and the cab pro- 
ceeded through the intersection, when it was struck by the truck. 
From thie it appears that there was a direct conflict in the evidence 
as to whether truck or cab had the right of way as indicated by the 
signal lights, and therefore the question was one of fact for the 
jury. The jury, by their verdict, found that the Cab cowpany was 
to blame and we are net disposed to disturb their verdict. Prom 
what we have said it is obvious that we disagree with the argument 
of counsel for the Cab company that the testimony shows, as a matter 
of law, that the driver of the truck was guilty of negligence in 
“erashing” the lights. 

A further point is made that the court should have ar- 
rested the judgment beesuse there was no allegation in the decla- 
ration that plaintiff was in the exereise of due care for his own 
safety-and that therefore the declaration did not state a cause of 
action. Of course, a declaration which does not state a cause of 
action is insufficient to sustain a judgment, ond it is alse the 
iaw that in an action te recover damages for personal injuries a 
declaration must allege that the plaintiff was in the exercise of 
due eare for his own safety. But it is also the law that although 
there may be no such exprese averment, such facts may be averred 
in regard to plaintiff's conduct or the cireusstances surrounding 
him, from which due care on his part may reaeonably be inferred; 
and if this appears the declaration is sufficient, Walters y, City 
of Ottawa, 240 I11. 267; Stephens v. I, C. R, R. Go., 256 111. App. 
111. In the instant case, we think the declaration is sufficient. 


It is alleged that the Cab company was a coumon carrier and that 
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plaintiff wae a paseenger in the oab for hire, and while he was 
being driven southwesterly in Blue Ieland avenue was ingurea 
through the negligence of the defendants. We think this is a 
sufficient allegation to show that plaintiff was in the exercise 
of due care for his own safety. 

A further complaint is made that the court erred in 
giving two instructions. By one of these instructions the jury 
were told that it is the law of this Gtate "that no person shall 
drive a motor vehicle upon any public highway in this State at a 
speed greater than reasonable and proper having regard fer the 
traffic and the use of the way, or so os to endanger the life or 
limb or injure the property of any person." It is said that this 
instruction is vicious and should never be given although it is 
in the words of the statute - that "It asounte to this, that any 
apeed which endangers anether is prohibited, regardless ef the 
conduct of that other person," We think the jury were not misled 
by the instruction. They were clearly told that before plaintiff 
could recover he must show that he wae in the exercise of due care 
and caution for hie own safety, and that if defendants Lance and 
Montegna were in no way negligent, and if the jury further believed 
from the evidence that the plaintiff was injured solely through the 
negligence of the Cab company, then they should find Lanse and Men- 
tegna net guilty. The issues in the case were simple and easily 
understood and we think there was no serious error in the giving 
of the instruction. Although it is abatract in form it states a 
correct principle of law, and we think it was not misleading in 
this case, 

the complaint as to the other instruction is that the 
jury were told that the plaintiff had alleged in his declaratien 


that he was in the exercise of all due care and caution for his own 
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safety prior to and at the time of the accident. ‘the complaint isa 
that there wae no such allegation. What we have said about the 
sulficieney of the declaration is sufficient to show that there 
is no merit in the point made. Plaintiff alleged facts which 
showed that he was in the exercise of due care, and this was 
eurricient. 

The judgment of the Superior court of Cook county 
ig affirmed. 

AFFIRMED, 


MeSurely and Matchett, JJ., concur. 
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DILKS CONSTRUCTION COMPARY, 
a Corporation, 
Appellee, 





APPEAL PROM exkourr 
vs. j 


WILLOUBHBY TOWER BUILDING CORPOKATION, 


Appellant. 264 I.A. 1 5 


BR, PRESIDING JUSTICE G'CORKOR 
DELIVERED THE OPISION OF TH COURT, 


By thie appeal the defendant seeks te reverse a judg- 


COURT OF COOK bouwryy 


ment for $4640.37, rendered by the court on the pleadings. Plain- 
tiff's declaration was on a written contract entered into between 
the parties whereby plaintiff agreed te sell and defendant agreed to 
buy certain interest coupons appurtenant to bonds of the defendant 
and owned by the plaintiff, the principal of the bonds aggregating 
$200,000, The eoupons by their terms were payable only out of 
eertain net rentals, and there being default in the payment of 
some of them, the written agreement was entered into, whereby 
plaintiff was te sell te defendant 320 ooupome of the face value 
of $32.50 each, or a total of $10,400, fer $3250 and other coupons 
for the face value thereof, The contract further provided that the 
eoupons were te be delivered up to the defendant uncancelied. It 
further appears that plaintiff tendered the couszens of the face 
value of $10,400 and received from defendant $3250 and afterwards 
tendered coupons for which defendant paid the face value thereof, 
ail ef auch coupens being delivered by plaintiff to defendant un- 
Cancelled; that default was made under the terms of the contract in 
the payment of the coupons falling due im 1931, and on account ef 
this default suit was brought. 

The defendant interposed two defenses: (1) that there 
was no good or valuable consideration for the making of the contract, 
and (2) that the contract was ultra vires the defendant corporation, 
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The court sustained a demurrer to pleas setting up these defenses, 
the defendant elected to stand by ite pleas, and fudgment wae en- 
tered as above stated. 

In this court the defendant contends that the judg- 
ment is wrong and should be reversed because the contract, which 
was the basis of the suit, was entered inte without any good and 
valuable consideration and that it was ultra vires because of no 
eonsideration, *o that both points made by the defendant are 
based on the fact that there was no consideration for the making 
of the contract. We think the contention cannot be sustained. 

By the terms of the contract the defendant obtained coupons of the 
face value of $10,400 upen payment of $3250. ‘This was a sufficient 
consideration to bind beth parties, although by the terms of the 
contract subsequent coupons were to be purchased at the face 

value. 

The judgment of the Circuit eourt ef Cook county is 
affirmed. 

AFFIRMED. 


KeSurely and Matchett, J7,, concur, 
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OF COOK couNTY, te 
JACOB OG, LEVINSON, fee 
Appellant. 


264 1.A.616' 


UR, PRESIDING JUSTICH © 'GONKOR 
DELIVERZSD THE OPIRION CF THE COURT, 


Plaintiff brought an action of asesucpsit against the 
defendant to recover $525 which he claimed was due him by reason 
of expenditures made by him in completing the building and $250 
on acccunt of a rental rebate. There eae a trial before the court 
without a jury and a finding and judgment in plaintiff's faver for 
$343, and the defendant appeais. 

The record diseloges that defendant was conetructing 
a building and entered inte a lease with plaintiff whereby plain- 
tiff was to rent the premises and use them in his undertaking 
business. When the time came for plaintiff to take possession of 
the building he contended that it eas not complete and made com- 
plaint-of this to the defendant, specifying in writing what plain- 
tiff considered should be done towards the completion of the 
building so as to make it usable by plaintiff in his business, 

The defendant took the position that the building was completed 
in aceordance with the terms of the written lease and refused to 
do any of the work requested by plaintiff, whereupon plaintirr 
had the work done and paid for it, ‘the court allowed but one 
item - that of $93 for work done by plaintiff to ventilate the 
skylight of the building so that it would conform to the ordi- 
nance of the City of Chicago, and he was allowed a rabte of rent 
for twenty-five days, making $250. 

There were two counts in the declaration, one a 


special count and the other the consolidated common counts. A 
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the close of the case plaintiff elected te rely upon the first 
count alone, 

The defendant contends that the building was completed 
as provided in the lease, which contained the follewing: “Said 
building shall be considered completed for the purpose of delivery 
when floors are finished, roof ef building and partitions built; 
Plastering and painting completed; heating system installed and 
doors hung." There was a dispute in the evidence, and we think 
it clear that the building was not usable, as it was intendea to 
be, without further work being done after it was turned over by 
the defendant to plaintiff, and since the defendant refused to 
make some of the changes requested by plaintiff, and since 
plaintiff then went ahead with them so that he could use the 
premises, we think defendant is not in a position te say that 
Plaintiff was not authorized to do the work. 

Hor do we think there is any merit in the contention 
that the special count of the declaration was insufficient. It 
alleged in substance that defendant was conetructing a building 
and head lemeed it to the plaintiff; that as the defendant did not 
complete the building, pla ‘mtiff was required to ado so in order 
that the building could be occipied by him, and that plaintiff 
Was required to spend money to have the work done. Sor is there 
any merit in the contention made that the ordinance of the City of 
Chicago must be pleaded. That is no longer the law. Sections i 
and 2, pars. 57 and 88, chap. 51, p. 1435, Cahili'’s 1931 Statutes, 

The judgment of the Cireuit court of Cook county is 
affirmed, 

AFFIRHED, 


MeSurely and Matehett, J7., eoneur. 
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35464 
Re 8. JOSEPH COMPARY, IkC., ) iy 
Appéllee, 
APPEAL ROM MUNICIPAL 
OF CHICAGO, 





va, 


MIDURSE TRADING AKD SECURITIES 
Appellant, 264 I.A. 5 1 ef 


UR, PRESIDING JUSTICE oO 'CONLOR 
DELIVERED THE OPINION OF THE COURT. 


Plaintiff brought suit against the defendant to re- 
cover $825 claimed to be due on aceount of the defendant's breach 
of two contracts entered inte between the parties tor the sale, by 
Plaintiff to the defendant, of spring wheat bran and standard 
middlings. There was a trial before the court without a jury and 
@ finding and jJudgeent in plaintiff's favor for the amount of its 
Claim, and the defendant appeals. 

The defense interposed was that the defendant had no 
@ealings with the plaintiff, did not breach any contract and wae 
therefore mot liable; that the two contracts were entered into be- 
tween plaintiff and Frank 7. Liddy, who was deing business as hid- 
west Commercial Company, and it is argued that the evidence sus- 
tains defendant's contentions. We think that all of the evidence 
shows that Prank T. Liddy wae not in business for himself but was 
simply a hired man, working for the defendant company, the orders 
being taken in the naze of the Midwest Commercial Company, 

We have thie day filed an opinion in the case of Jacobsen 
against the defendant, the Midwest Trading and Securities Corporation, 
Humber 35352, where the same question was involved. We there ana- 


lyzed the evidence, which is substantially the same as that in the 
record before us, and reached the conclusion that Liddy was employed 
by the defendant Company. We are of the same view in the instant 
case, and for the reasons stated in the Jacobsen case, the judgment 
of the Municipal court of Chicago is affirmed, 

: AFFIRMED, 


KeSurely and Matchett, JJ., coneur, 
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JEREMIAH B, QO'CORHELL, ) 
Appellant, 
vs, 


) 
) 
BHMRIDAN GLENLAKE BUILDING : O# CHICAGO. $ 





CORPORATION, a Corporation, and 

ALBERT J, HORAN, Bailiff of the 

Municipal Court of Chicago, 
Appellees. 


964 1.A. 616° 


BR, PRESIDING JUSTICE O'CONHOR 
DELIVERED THE OPINION OF THE COUT. 


Kay 29, 1931, plaintiff brought an action against the 
Sheridan Glenlake Building Corporation and Albert J. lieran, bailiff 
of the Zunicipsl court of Chicago, to try the question of the 
right ef property in a certain Packard automobile. There was a 
trial before the court without a jury, sand a finding and judgrent 
in defendante' favor and plaintiff appeals. 

in his statement of claim plaintiff alleged that he 
wae the owner of the Packard sautemebile levied upon by the bail- 
iff of the Municipal court, by virtue of an execution issued out 
of the Municipal court in o certain cause wherein the defendant 
Sheridan Glenlake Building Corporation was plaintiff and ®. B, 
Hayes wae defeident, snd that the autesebile was held by the bailif: 

Plaintiff claimed the automobile by virtue eof a cha tte! 
mortgage given by Clarice 1... Warner, dated November §, 1930, to 
secure her note for $1500, dated November 3, 1930, which note was 
payable one year after date with interest at 6 per cent. ‘The trial 
turned om the question of the validity of this mortgage and its 


RT 


validity depended upon whether Clarice L. Warner was a resident of 
Chicago at the time she executed the mortgage; on this question 

_ the evidence was conflicting. 

. Plaintiff offered in evidenee (1) a certificate of 


tithe to a Motor Vehicle; (2) Certificate of Registration; (3) the 
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Chattel Mortgage and note; and (4) a policy of insurance covering 
the automobile, The "Certificate of title of a Motor Vehicle” was 
issued by the Secretary of State of Michigan, dated October 23, 
1929, by which the Secretary of State certified that on that date 
Clarice L. Warner, who lived at Wyandotte, Michigan, had made ap- 
plication for a certificate of title to the Packard car and had 
stated under oath that she owned the car, The Secretary certi- 
fied that he had used reasonable diligence in ascertaining "that 
the facts stated in said application for a certificate of title 
are true." On the back of this certificate there is a printed 
blank entitled "Assignment or Transfer of Title," and it is stated 
that for value received, “I hereby sell, assign, transfer and 


convey unto " and after giving further information it is 





signed by Clarice L, Warner, so that the assignment by Warner is 
in blank. Plaintiff also introduced in evidence a “Certificate of 
Registration" issued by the Secretary of State of Michigan, whereby 
he acknowledged receipt of the $24.75 from Clarice L. Warner. 

The certificate expired December 31, 1930. It is stamped as being 
issued December 30, 1929. The chattel mortgage is on the ordinary 
printed form used in Chicago, and is signed by Clarice L. Warner, 
conveying the autowobile to plaintiff, securing her note for $1500. 
On the back of the chattel mortgage there is power of attorney exe- 
cuted by Warner, wherein she appoints William E, Hayes her attor-~ 
ney in fact to acknowledge the mortgage before the clerk of the 
Municipal court of Chicago. Warner's acknowledgment, taken by 

a notary public of Chicago then follows. There also appears on 

the back of the chattel mortgage the acknowledgment oi it by 

the attorney in fact, taken by the clerk of the liunicipal court 

of Chicago. This acknowledsment is dated November 6, 1930, and 
the mortgage was filed for record in the recorder's office 


November 7, 1930. The insurance policy covering the automobile is 
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dated April 30, 1930. In it Clarice 1. Warner is named as the 
insured and an Insurance company of Lansing, Michigan, is the 
insurer. It covers a period of one year ending April 26, 19231, 
and irs, Warner's address is given ag 11 Vellesley Road, Royal Oak, 
Michigan. 

Plaintiff testified in hie own behalf that he was a 
practicing lawyer in Chicago for mere than forty years; that he 
had performed legal services fer Hayes and that to secure the 
payment of or to pay these fees, amounting to $1500, ayes 
brought re. Varner into plaintiff's office, where she executed 
the note and chattel mortgage. He further testified that he had 
seen the autokobile in Chicago and had ridden in it twice; that he 
knew Mrs, Warner was a resident of Chicago although he did not 
know where she lived in Chicago; that she was introduced to plain- 
tiff by Hayes; that Hayes lived in Chicago, 

‘ Hayes was in court but apparently neither side desired 
to call him, but at the request of the defendant he wae called by 
the court. Upon being asked where he lived he replied, "Chicago." 
He was then asked, “What is your address? A. Do I have to give 
my address?" He then gave his address. He was then asked, "Do you 
mow where she (Mrs, Warner) is living now? A. I refuse to 
anewer that question.” ‘The ceurt then ordered him to auswer the 
question and he replied, “I do not know." Then followed an ex- 
amination of this witness, when plaintiff stated, "I don't mind 
saying, if it is proper, she (Mrs. Warner) called me on the 


telephone today. She is in Chicago.” This 9 substantially all 
the evidence in the record, Way the bailiff of the eourt should 


levy on the autosobile which it was claimed belonged to Mrs. Warner, 


on account of a judguent rendered againet Hayes, is in no way 


explained, 
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Under the law, if Mrs, Warner was a resident of 
Michigan at the time the mortgage was executed, she could not 
validly acknowledge a chattel mortgage before the clerk of the 
Municipal court of Chicage unless the automobile was kept here. 
She would have te do so before a proper ofiicer in Michigan. 
Secs, 1, 2 and 4, chap. 95, Cahill's Statutes. Sec, 1 provides 
that a chattel mortgage to be valid as to third parties must be 
acknowledged, Sec, 2 provides that if a chattel mortgage is made 
by one who is a non-resident of this State, it must be acknowledged 
"before any officer authorized by law to take acknowledgments of 
deeds." That section then sets forth the forms of acknowledgment, 
one of which is that ii the acknowledgment is made by “a resident 
insert the words ‘and entered by me.'" Sec. 4 provides that a 
chattel mortgage to be valid must be iiled for reword in the 
office of the recorder of the county in which the mortgagor 
resides at the time the mortgage is executed, "or in ease the 
mortgagor is not a resident of this State, then in the county in 
Which the property is situated and kept,” 

i! We think the questions whether Mrs, Warner, at the 
time she executed the mortgage, was a resident of Michigan or 
Illinois, and whether the automobile was kept in Chicago, were 
questions oi fact for the trial court, and upon a careful 
consideration of all the evidence in the record we are unable to 
say that his finding to the effect that she was not a resident of 
Illinois is manifestly against the weight of the evidence, All 
of the documents offered in evidence, as above stated, show that 
lirs, Warner was a resident of Michigan. It is true they were all 


executed before November 5, 19350, the date of the mortgage, but 
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there are many circumstances as to Mire, Yarner's address at that 
time that could have easily been explained by calling Mra. Varner, 
who was in Chicago om the day ef the trial, as testified te by 
plaintiff. But she wae not called. Moreover, the witness Hayes 
was @¢vasive as to where she lived. ‘When he was firet usked as te 
her repidence he, in ei'fect, refused to anewer and when the court 
ordered that he do so, his reply was that he ¢i4 not know where 
she lived. It is true that plaintiff testified that Ere. Yarner 
lived in Chicage, but it is obviews that this was only hearsay, 
because he later testified that he 444 mot know her Chicago 
address. 

The Judgment of the Kunicipal court of Chicago is 


affirmed, 
AYFIREZD. 


MeSurely and Katehett, J7., coneur. 
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HERMAN P, WEISS, ) 
Apoellee, 
APPSAL FROM SUPERIOR COURT 
vs. 
OF COOK COUNTY. 
BORMAN R, MERLINY e¢ al., 
Appellants. 


BR, PARSIDING JUSTIC“H O'CORNGR 
DELIVERED THE OPINIO“N OF THE COURT. 


by this appeal the defendants se«k to reverse a decree 
entered in « foreclosure auit, their contentions being that they 
would be required to pay $312 under the guise that it was a come 
‘mission for obtaining the loan, when ae a matter of fact it was 
mere usury; that the allowance of 9375 fees fer complainant's 
seoliciter was unwarranted; that the complainont was not the real 
owner of the notes in foreclosure; that they belonged to #dwin i. 
keanasseo, 

fhe record 4iscieses that on January 6, 1929, the de- 
fendant, Nerman KR. Herlihy, signed an application for a lean to 
i, Kanaese Sons Investment Co. of $2460. By the application Herlihy 
authorized the Investwent evompany to “negotiate a loan" of $2406, 
whieh would be evideneed by %4 notes payable monthly, $50 a month 
fer the first 23 months and $1250 the 24th month, at 6 per cent 
per annum, and in which application Herlihy agreed to pay the 
investment company 15 per cent commission for procuring the loan. 
The loan wae to be secured by a mortgage om real estate. It was 
made in the regular way, trust dead and notes executed and recorded, 
and Herlihy wae given $2038, the Investment company retaining the 
$322 as commiesion, in sccordance with the application, 

The evidence tends te show that before the note and 
trust deed were executed by Herlihy, Hanassee, cf the Investment 


company, had obtained « purchaser named Max ¥, Petacque, for the 


mortgage, and after obtaining thie purchaser the ferlihys executed 
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the trust deed and notes, the deal was closed in the ordinary vay 
and Petatque paid the Investment company 52404 for the notes and 
trust deed: The cancelled check for thie auount is in the reeord. 
Sone of the notes were paid by the Herlihys as they fell due. Be- 
fault was then meade and cn December 4, 1929, the bill wae filed in 
which it was slleged that Yeiss was the cemer of all the notes, and 
that he had #lected te declare all of the indebtedness due. There 
is evidense to the further effect that when Herlihy made default 
in payment of the monthly notes, Potasque galled on the Investment 
company from whom he hed purchased the paper and demanded his 
money, which, apperentiy, was im aeccrdance with the terms of the 
agreenent when he purchased the paners, spd that Kanassee then 
ebvtnained Weiss, who ras Manmavsee's ecusin, to buy the notes and 
trust deed, amd eaid he would not be required te pay fer all of 
them st once, but only in monthly instalmente ae the notes came 
due. This is the substance of the material evidence on two of 

the points in controversy. 

We have been unable to find any evidence that the In- 
vestuent company acted in any other way than as a broker in the 
matter, The money was icaned by Petacque and while it is senewhat 
peeuliar that Yeiss would buy notes some of which were in default, 
and pay the face value of them, we are not authorized te reverse a 
decree merely om suspicion or surmise, The master saw and heard 
the witnesses and found in favor of the complainant; his finding 
Was sustained by the chancellor, and unless we are able te say that 
the finding ie manifestly against the weight of the evidence, we 
are not warranted, under the law, in disturbing the decree on this 
ground. The same is true as to whether all of the notes were owned 
by Weiss prior to the filing of the suit. They are ali in the 
record and we think we would not be warranted in disturbing the 


decree on the ground that there might be considerable suspicion 
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attached to the methed by which @eiss elaime to heave purehased 
the notes, 

Ae to the $375 allowed to complainant as and for his 
solicitor's fees, Complainant's solicitor testified that he was a 
practicing attorney in Chicago and testified in considerable de- 
tail as te what service he performed in preparing, instituting and 
trying the foreclosure euit, and that the usual, customary and 
Yeasonable charges for the services was $375. ‘there was no evi- 
denee to the sontrary, and upom @ consideration of all the evi- 
denee in the case we are of the opinion that we would not be 
warranted in holding that the allowance of solicitor'’s fees was 
unwarranted. 

We are further ef the opinion that the sllegations 
ef the bill were entirely eufficient te warrant the aliowance of 
solicitor's fees. 

The decree of the Superior court of Cock county ie 
affirmed. 

APYIRWED, 


MoSurely and Matehett, J7., soneur, 
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Appell ant, 
MUNICIPAL COURT 


OF CHICAGO, 


264. 1.A.617' 


MK. PRESIDING JUSTICE 0 'CORNOR 
DELIVERED THE OPIKION OF TH COURT, 
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i | 
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Appellee, 


Plaintiff, a practicing physician and surgeon, brought 
an action against the defendant to recover $102 for professional 
services rendered by him to defendant's miner son, It is alleged 
in the amended statement of claim that the suit is predicated on 
the “Family Necessaries Act.* There was a trial before a Judge and 
@ jury and a verdict in defendut's favor, from whieh plaintiff 
appeals. 

The reeord discloses that Charles Fleck snd his wife, 
the defendait, tema Fleck, were passing the summer at Lake Geneva, 
Wiseonsin, when their minor son, Charles Fleck, Jr.,, was injured; 
thet plaintiff wae called from Chicage to treat the son and went 
to Lake Geneva on two occasions, for which he made a charge of 
$100, "Afterwards the son ealled at plaintiff's office in Chicago, 
for which plaintiff made a charge of $2. The defense interposed 
was that the services were to be rendered gratuitously; that 
plaintiff's wife and the defendant were cousins and that plaintiff 
stated there would be no charge for the serviess. The plaintiff 
denied this and the question om this disputed point was submitted 
by an express instruction te the jury. The court instructed the 
jury orally and told them that the defense was that the services 
were gratuitously rendered; that this was an affirmative defense 
which the defendant was required te prove by a preponderance of the 
evidence and that if she aid eo, their verdict should be in her 


favor; but if, on the contrary, she hed not sustained her 
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affirmative defense by a preponderance of the evidence, or if the 
evidence was evenly balanced, then they should find fer the 
plaintiff. The jury found in favor of the defendant, believing 
her version of the matter. No complaint Was made to this inetruc- 
tion by counreel fer the plaintiff, as the rules of the Municipal 
court require sand of which we now take judicial notice. Sees. 1 
and 2, chap. Sl, p. 1435, Cahilil’s 1931 Siatutes. That rule pro- 
vides: "Objectione te the giving or refusing of oral instructions 
to the jury must be specific and must be made immediately upon the 
conclusion of the charge and before the jury retire," 

Complaint is made that the court erred in refusing to 
permit plaintiff to testify te the contents of a letter written by 
hie to the defendant. Notice to produce this letter was served on 
counsel fox defendant but «a few minutes before the case went to 
trial, and upon objection by counsel for defendant the court re- 
fused to permit plaintiff to introduce secondary evidence of the 
contents of the letter. Under the cireumstances, we think it was 
discretionary with the court, and we cannot say that this discre- 
tion was abused. 

Cowmpiaint is alse made that counsel for the defendant 
made prejudicial statements in his argument to the jury. in the 
argument counsel for defendant stated, in substance, that the de- 
fendant was a married woman living with her husband, whe was not 
sued in the case; that thie indicated something peculiar; “Why 
this dector should single out this wife and net the husband, and 
the husband who ordinarily pays bills for the faxeily? Why, just 
think of that! Isn't there something peculiar in this laweuit that 
you don't know, that you can imagine?" And again: “Sow, another 
fact in thie cane: These services were rendered in 1926 and now 
they sue." (The suit was brought December 13, 1930.) "Why, if he 
had any legitimate claim don't you think he would have taken aetion 
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against this woman long before?* Complaint is also made to otker 
parts ef counsel's argument, whieh we have considered, but we think 
there is nothing in the argument that would warrant ue in disturb- 
ing the judgment, The issue was very plain and simple and easily 
understood by the jury. Nor can we say that the verdict is mani- 
festly against the weight of the evidence. It appears that the 
wife of plaintiff wae a cousin of the defendant and that after the 
services were rendered by plaintiff there was some family trouble, 
which need not be adverted to here, which might have led the jury 
to believe that plaintiff had not intended to charge for the ser- 
vices when he rendered them but had later changed his mind, 

A further point is made, that even if defendant's ver- 
sion of the matter were true, plaintiff's statement that he would 
make no charge for the services, was a promise without considera- 
tien and unenforceable. We think plaintiff ie not in a pesition to 
urge this point because when the court apecifically instructed the 
jury as above stated, no objection was made by counsel for plain- 
tiff te the instruction and no suggestion made that the defense 
Was unavailing because there wae no consideration for plaintiff's 
promise. Nor was it reversibly erronecus to refuae te instruct the 
jury, a8 requested by plaintiff's counsel, that plaintiff had a 
Tight to bring hie suit at any time within five years from the time 
services were performed, because the sacle issue involved was sub- 
mitted specifically by the courtin oral instructions, so that the 
question of the claim being barred by the Statute of Limitations 
was clearly out of the case, By given instructions we think the 
jury understood the matter clearly. 

The judguent of the Municipal court of Chicage is 
affirmed, — 
JUDGHENT AFFIRMED. 
HeSurely and Matehett, JJ., coneur. 
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CHICAGO ENGINSER GUPPLY COMPANY, yt | La 


a Corporation, 


Appellee, & 
VR. APPRAL FRO GUPERIOR COURT 
WILLIAM J, GHLBIB, (WILLIAN li, G¥ GOOK COUNTY. 
BURNS not appealing), CHARLES 
B. AREBS and E. DELORA EREBS, ib CHANCERY, 


Individually, and CHARLES B, sREBS 
and B. DELORA EREDS as Copartuers 
pa businers under the name of 


xy 4 ji 
MANUFACTURING COMPANY ¢ ae coy F 
Appellants, a 6 & i ole O a4 é 
WH, JUSTICE MeGURELY DELIVERED THES GPINIOW OF THE COURT. 


Complainant's bill charged defendants with conepiracy 
and unfair competition, and asked for an injunction and an accounting, 
Anawers were filed ond the cause referred to a commissioner te take 
evidence and report with his findings, ‘The commissioner reeommended 
@ decree in accordance with the prayer of the bill, and after hear- 
ing, upon objections and exeeptions filed, the repert was confirmed 
by the chaneellor and a decree accordingly entered, from which dee 
fendants (except Wiliiam M. Burns) appeal. ‘he deeree awarded an 
injunction and damages against defendants in the sum of $27,517, 
and a further accounting. 

The controversy is concerned with a metal tube el esner 
sola by complainant, which business eomplainant contends the def end- 
ants conspired to take from it by meane of wrongful aets amounting 
to unfair competition. Defendants deny wrongful acts and contend 
that they were engaged in the tube cleaning buriness in competition 
with complainant and other concerns; that while defendants William 
J. Selbie and William M, Burns were former employees of complainant, 
the knowledge sacquired by them while thus employed wan not secret 
and confidential. 

It would make this opinion much too long to attempt a 
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full narrative of the events shown by the record. The testimony 
covers over 2200 pages. After considering the evidence we are of 
the opinion that the findings of the coumissioner were justified. 
Complainant is an Lilinois corporation with its 
principal place of business in Ghicage. Since January, 1889, 
it has been engaged in the business of selling tools, valves, pipes 
and allied products, Since sometime prior te 1914 it kas alse in- 
eluded in its business the sale of tube cleaners, parts and acces- 
sorties therefor, acting as the agent for other concerns manufactur 
ing such cleaners, In 1920 complainant began to market its own 
tube cleaner and parts called the "“CESCO" tube cleaner. Yhise name 
ies made up of the first letter of each word in complainant's cor- 
porate name and was registered as complainant's trade mark pursuant 
te the Pederal statutes, The device was not patented and was sold 
in competition with other tube cleaners more or less similar in 
character, Samples of the cleaner were in the record, but as 
there 1s no controversy over the device itself, we shall omit a 
deseription. Complainant did ite tube cleaner business with 
consumere directly or through agents which it established from 
time to time in various parts ef the country, and beth consumers 
and agents were aleo solicited by complainant by means of cata- 
leogues, letters and by traveling agents. ‘The agente were paid a 
commission on their sales. | 
Defendant Selbie was first employed by complainant 
in 1904 snd with one slight intermission continued to be employed 
by it wumtil May 31, 1927. He first wae a general salesman and 
about December, 1924, became the general sales manager, devoting 
most of his efforts te developing the tube cleaner business of 
complainant outside of the Chicago territery. Defendant Burns 
entered complainant's employ in 1902 and left fer a short time 
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but returned in 1914 and rewained with complainant until Kay 31, 
1927. He and Selbie virtually had full charge of the tube cleaner 
business, 

Complainant did not manufacture its cleaners but, 
commencing about June, 1922, snd continuing until June, 1927, they 
were manufactured by the Krebs Manufacturing Company, a partnership 
composed of Charles EB. Krebs and =. Delora Krebs, who are defendants 
here. The tubes, parte and accessories were, however, manufactured 
under the general inspection and direction of complainant and by 
means of tools, dies and jigs which were the exclusive property of 
complainant and were furnished to the Erebe Company for the sole 
purpese of making complainant's tube cleaners, The Krebs Company 
manufactured no other tube cleaners prior to June, 1927. 

A Large smount of compisinant's business was the sale 
of repair parts, and Burne and Selbie, at the suggestion of come 
Plainant's president, prepared and kept a card index consisting of 
about 434 enrde filed alphabetically. On each card were the name 
and ad‘rees eof a customer and other information as to cleaners and 
parts ordered from time to time by the customer, Through these 
gards complainant was able te cheek orders coming from customers, 
#o that they eould be flied promptly and errors avoided. The cards 
aieo enabled complainant to carry on ite mail order business, They 
were kept in a box on complainant's premises, but were virtually 
under the exclusive control of Selbie and Burns, These cards were 
eof great value to complainant and, as the commissioner found, if a 
competitor gained possession of then, would be of inestimable value 
to such gompetitor. 

During the period of employment of Burns and Selbie 
they eccupied positions of trust and eonfidence, and by reason of 


the nature of their work had knowledge of the names and addresses 
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of complainant's customers and agents and general infermation as te 
their needs and dates on which orders had been filed. All of this 
inferazatiog was kept secret by complainant from its competitors. 
The tube cleaner business grew slowly but by 1925 it had become a 
profitabie business and complainant had gained the good will of a 
large group of agents and consumer customers, and the Lrebs Company 
wae uniformly filling complainant's orders promptly, 

The evidence shows that about December, 1926, Selbie 
and Burns and the Erebs Company entered inte a conspiracy te secure 
for the Krebs Company and Selbie and burns the "“CZSCO" tube cleaner 
business of complainant, The Krebe Company agreed with Selbie and 
Burns that it would go inte this business and finanee it for the 
benefit of all four defendants and would manufacture the same tube 
Gleaner it had theretofere manufactured only fer complainant. 

The commissioner found and the evidence shows that in 
pureuance of this conspiracy, beginning about February 1, 1927, 
the Krebs Coupany comeenced te delay and put aside the manufactur- 
ing of "CZSCO" tube cleaners and aecessories for complainent and 
thereafter used the tools, dies and equipzent belonging te complainant 
to make up a supply of tube cleaners to be used and sold by tHe srebs 
Company in competition with complainant until complainant obtained 
the return of said tools and equipment by writ of replevin. On or 
about June 1, 1927, the Krebs Company for the first time engaged in 
the business of manufacturing and selling tube cleaners on ite own 
account. 

Selbie, while still in complainant's employ and while 
ostensibly traveling in its behalf, during the period between Decem- 
ber, 1926, and June, 1927, falsely represented to certain customers 
of complsinant that it was about to go eut of the tube cleaner busi- 


nese and that defendants were going te take ever this business; that 
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complainant was umable to fill orders and that defendants would be 
the legitimate successors of this business, Sy means of these 

false representations Selbie induced complainant's customers te 
believe that complainant was about to give up ite tube cleaner 
business and caused customers to hold up orders and to later give 
them to the Krebs Company. Selbie also, before leaving complain- 
ant's employ, arranged with ten of complainant's sales ageuts te 

act as representatives and agents ef the Krebs company and te dis- 
eontinue their connection with complainant and to purchase from the 
Krebs company all tube cleaners that might be erdered threugh Selbie. 

Complainant, not knowing of the conspiracy, increased the 
salaries of Selbie and Burne during the period between December, 
1926, and June, 1927, and urged them to greater efferte to build 
up an increased business, There was some argument between eowplaine 
ent‘'s president and Selbie over an unsatisfactory report of a trip 
made by Selbie, whereupon Selbie and Burns on Kay 31, 1927, joined 
in one written resignation from complainant's company and left its 
empley on the one day sid on the next day entered the employment of 
the Krebs company. It is not without significance that, when Selbie 
and Burns arrived at the office of the Krebs company on the morning 
of June lst, Selbie greeted Mr, Krebs with the salutation, "“Lefayette, 
we are here!" 

Thereafter Selbie and Burns made to complainant's agents 
and customers and te the trade generally the same false representa- 
tions and solicited trade which complainant hed thereto fore enjoyed. 
Selbie being personally known te most of complainant's customers, 
they believed his representations te the effect that complainant was 
mo longer in the tube cleaner business, 

2 Selbie and Burns alse represented to complainant's eus- 
tomers and agents that the Erebs company was connected with the com- 
Pisinant and selling complainant's products outside complainant's 
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Ghieage territery, and thus induced a large number of complainant's 
customers and agente to cease ordering from complainant and in- 
stead to buy tube cleaners from the Krebs company. There was evi- 
dence that on the day Selbie and burns left complainant's employ, 
and on the next day, they sent telegrans and letters to at least 
six or seven former agents eof complainant located outeide of Chie 
cago, directing them to hold all erders fer the tube cleaners, ond 
that Gelbie would advise them later, in some of the telegrams 
Gelbie sdvised these people that he would be communicated with at 
the address of the Krebs company. 

Beginning about June 5, 1927, Selbie called upon at 
least ten of complainant's former agente in other cities and by 
means of false representations induced them to cease their ageney 
with complainant and to become the agents of defendants, 

Purthermore, while still in complainant's employ, 
Burns took from the files of somplainant and kept for the use of 
defendants certain blue prints and drawings of complainant used for 
manufacturing and eataleguing complainant's tube cleaners and with} 
out the knowledge or consent of complainant took the card index 
above described and retained it for a time, returning it surrenti- 
tieusly, but while in his possession Burns made copies of the cards, 
thereby acquiring the detailed data contained thereon, a portion of 
which was strictly confidential to complainant’s business. The come 
missicner found that since that time defendants have continued te 
use the information thus gained, 

Also Burne tock from epmplainant's premises a number 
ef complainant's catalogues and used them in connection with the 
Krebs Manufacturing Company and in competing with complainant and 
in getting its business, In September, 1927, the Krebs company 


prepared a catalogue of at least 5,000 copies, using pictures, cuts 
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and representations of the tube cleaners, parts wid accessories 
taken from complainant's catalogue and caused the pictures and des- 
eriptive matter to be copied into the Krebs catalogues. Complaine 
ant's estalogue was aico simulated in size and make-up. ‘The Krebs 
catalogue cise contained misleading statements tending te deceive 
customers and the trade generally inte believing that the Krebs conm- 
pany had been manufacturing for many years a tube cleaner on ite own 
behnlf, and alao representations aausing customers to believe that 
defendants were the auceessors of complainant in its tube cleaner 
business, In many other details defendante used unfair meane in 
atteepting to secure for themselves complainant's businese, The 
commiraioner concluded that the acts of defendants constituted une 
fair and wnlewful acte of competition with compleinant, causing 
great confusicn anong complainant's cuetomere and ite trade gener- 
glly and causing complainant to lese « part of ite tube cleaner 
tuginess; and that complainant has suffered severe dawages and loss 
of profite by reason of these acta. 

a There is little, if any, controversy ae to the law ap- 
plicable to such a state of facte. While there ia nothing wrong in 
om @aployee making srrangenants during his empleywent te engage at 
the ternination theresf in the sane business as his empleyer and in 
competition with his (Johnson 313 





Ill. 106), yet the right of an ex-employee to engage in a rival 
business does not include the right to appropriate the trade seerets 
and eonfidential information of his former amployer. in Meche on 
Agency, section 1209, vol. 1, 2d ed., the general principle is thus 
stated: 
“ewe an agent will not be permitted, during the continuanee of 
his ageney, to take advantage of the knowledge of the principal's 
situation, needs, or desires, which knowledge he acquires by 


reason of his employwent and in a confidential capacity, to 
compete with or undermine his prineipal's interest by aequiring 
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for himself that hich the principal deeas it necessary or 
desirable to acquire for his own interest or protection." 


In American Cleaners & Dyers v. ¥orenan, 252 Ill. App. 
122, we sald: 
"all of the authorities seem to agree that if the employee 
under such circumstances surrepti thously copies the names and 
addresses of his ewployer's customers while he is amployed, and 
takes ouch lists with him, he will be enjoined from soliciting 
the customers for his new employer. * 
To the same effect are | 267 111. App. 
161 (certiorari deniea by Supreme court.); Boylston Goa) Cs, vy. 


Rautenbush, 237 111. App. 550; Krusger vy. Lumdeen, 211 I11.App, 320. 


The decree of the chancellor does not interfere vith 





the rights of defendants to engage in competition with complainant 
in the tube cleaner business, It finds that complainant is entitled 
te the custom and trade of certain persone, its former customers, w= 
against defendants for the reason that defendants had been guilty of 
making false and fraudulest representations conserning eaaplainant 
to such persons. It can hardly be controverted that defendants were 
carrying on a series of unfair trade practices against ccmolainant, 
and the deeree enjoining defendante from making any further false 
Yepreséntations that comlainant is going cut of business or ie 
unable to fill orders for tube cleaners or that defendants have 
taken over complainant's business, was justified from the reeord. 
Undoubtedly, as contended for by defendants, the bur- 
den of proof was upon complainant te prove the censpiracy as charged 
by the bill of complaint. The Chisage Tripume Vo. vy. theapson, 342 
Ill. 803, But we are of the opinion that the proof adduced met 
this requiresent. ° 
Defendants’ brief ascerts that there ie mo evidence 
that defendants Charles #. Krebs or #, Delora irebs had any part 
in the conspiracy or authorized the maxing of the alleged misrep- 


Feesentations. There was evidence sufficient to connect these de- 
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fendante with the conspiracy. Selbie told certain pariies that 
Krebs had asked Gurns and himself to come over with the Krebs Manu- 
facturing company and had agreed to finance the proposition; this, 
while Selbie was employed by complainant. The slewing up ef the 
Krebs company in manufacturing cleaners for the use of complainant 
and the fact that it manufactured a large number of cleaners while 
in possession of complsinant's dies and equipment which were not 
for complainant, indicate that Srebs and irs. Krebs must have been 
parties to the scheme of obtaining complainant's business, 
4s to ire, Krebs it is sufficient to say that, although 

she may not have taken any active part in the conspiracy, she as a 
partner was lisble for the fraud committed in the course of the 
partnership businese, She did net testify in the case. In Consumers 
Co, v, Parker, 227 I11. App. 552, it was held that each partner is 
liable fer the other and each partner is agent for the other and 
is chargeable with a fraud, actual or constructive, as well as the 
knowledge of the ether, To the same effeet is Kraft v. Greenough, 
175 Till. App. 124, where many cases are cited. In Strang v. Bradner, 
114 U. 3. 555, an action was filed against the menbers of a part- 
neranip te recover damages on account ef the fraud and deceit prac- 
ticed by one of the partners, and the court held that the fraudu- 
lent representations of one of the partners would be imputed te the 
others, Kany other cases might be cited. There can be but little 
controversy over the fact that the card index and its contents 
were seeret and confidential information belonging te complainant 
exclusively. When defendants surreptitiously purleined and used 
them, they were guilty of fraud from whieh a court will not allow 
them to prefit. 

, the copying frew complainant's entalegue by defendants 
amounted to unfair competition, Practices similar to this have 


been condemned frequently in the courts. erchants' Syndicate 
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UQ., 206 Ved. 545; Intur- 
if, 246 U. GS. M18, 





We hold thet the injunctional part of the order was 
proper and amply justified from the evidence before the court, 
This is not & case where complainant is seeking to restrain a mere 
libel which would be cognizant in a court of law, Vuleoan Detinning 
Co, vv. St. Clair, S316 Ill. 40. It is an injunetion te stop the 
conduct of defendants which unfairly deprives complainant of that 
whieh belenge to it. The law will net allow ex-employees to make 
mierepresentations concerning their former employer's business for 


the purpose of acquiring this business for themselves er a new em- 





Certain ledger sheets were friret offered in evidence 
by complainant, to which counsel for defendants objected. They were 
aimitted subject to defendante' right to strike them after all the 
evidence was in, During the crose-exewination of one of complaine 
ant‘'s witnesses defendants' counsel referred to these ledger sheets 
and exasined the witness cinutely as to their eontents. Defendants 
did not move to strike 99’ these sheets witil the hearing before the 
chancellor. This was ghepenty denied. The cross-examination as te 
what the decuments showed rendered the whole document admissible in 
‘App. 493; Boudinet v. Winter, 190 Ill. 394. Where a calculation is 
based upon the @exasination of numerous documents, books and papers 











evidence, v 
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whieh eannet conveniently be examined in court, the general result 
of the examination of the whole collection may be given by any 
competent person who has examined them, providing the result is 
capable of being ascertained by calculation. The People vy. Gerold, 
268 [ll. 448, 
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Respective counsel have gone minutely into the ae- 
count stated by the commiesioner, The commirsioner approximated 
the profite and losses of complainant's tube cleaner business 
frow the fisseal year ending January 31, 1921, to and including the 
fiseal year ending January 31, 1930. He found that ae a result of 
the conspiracy and the wrongful acts of defendants, complainant was 
unable to enjoy the net profite after 1927 which it had enjoyed in 
prior years; that for the three years ending January 31, 1927, 
these totalled $16,492.98; that but for the wrongs and injuries 
by defendente complainant would have made a net profit of at Lenet 
this ameunt for the next three years ending January 31, 1930. The 
commissioner also found that complainant for the sume reason suf- 
fered lesses for the three years ending January Sl, 1950, agare- 
gating $11,024.02, ‘The sum of these two amounts, $27,517, was the 
approximate damage. This account was fair and preper. 

the weight of authority helds that the complainant ie 
entitled in equity in an unfair competition ease not only te in- 
Junective relief but olseo to an accounting for both damages end 

on, 245 Ved, 609; Hamilton- 
hoe Co. v. Yolf Bro o., 240 U, 8. 252; Foreter fe, Go. 
v,. Cuttor-Tover (o., 211 Mase, 219. In these cases it was said 
that the defendant should be held liable fer the profits he may 


profits, 





eOwD Mae) , \é Li s 





have gained on the theory that he has used the property of com- 
Plainent im so doing, or om the theory that his conduet has been 
intentionally fraudulent ond that defendant in consequence thereof 
is a trustee ox maleficio for the benefit ef complainant. 

The commissioner alee reported that complainant will 
Sustain losses to ite good will and reputation by reason of the 
acte of defendants and dauages and loss of business and profits for 
some time in the future, The decree which was entered January 24, 


1931, ordered a further accounting to be made by the commissioner 
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of the damages sustained by complainant, to be determined dy ag- 
g@regating the sume paid the defendants for tube cleaners, eto., 
since June 1, 1927, by any person or customer who was a tube cleaner 
customer or agent of complainant prier te June 1, 1927. Defendants 
urge that, if complainant by the accounting siready made recovers 
less of prefite and then, in addition, is permitted te resever 
whatever sums were paid to defendants for tube cleaners sold te 
former agente or customers of complainant since June 1, 1927, this 
would result in allowing compiainant double compensation. 

We do not so construe the decree. An accounting is m 
acoounting and must take into comsideration all the facts, ineludimg 
any aceountes already stated or allowances made. Complainant is en- 
titied se far as possible to full compensation, but it may not re- 
cover a double compensation for the sake scale, Se in stating a 
Juat account the commissioner should, of course, not charge sgninst 
defendunts the profits and losses already included in the account 
ntated in the decree. The seeount should not include lossee of the 
sane profits which have already been awarded as damages. This is 
in accordance with Sorater ifs, Co, vy. Cutter-Tower Co,., 215 Mase, 
136. 

any other points are made, but we do not deem them of 
controlling importance. Upon the entire record we held that the 
decree should be affirmed. 
AFFIRMED, 


O'Connor, ?. J., and Batchett, J., eoneur. 
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Appellee, : 
APPZAL CIRCUIT COURT... 





) 
) 
va. 
OF COOK couNTY. 
MAK GELTNER et al., 
Defendants. 
:~ } 4 
BERNARD SHULNAR _TA @1°% 
Appellant. 964 1.4. OL ‘4 


@R, JUSTICE MeGURELY DELIVERED THE GPIBIOR OF THE COURT, 


Plaintiff brought her aetien in assumpsit against Hax 
Geltner, the maker of s promisscry note for $5500, Jacob Shirmen, 
the payee and endorser thersof, and Bernard Shulmen, another en- 
doreer, and upon trial before the court without a jury, on plain- 
tiff's motion, the suit was dismissed aa te Geltner and Shirman 
and judgment was entered against Shulman alone to the amount of 
$10,352, from which he appeals. Plaintiff does not appear in this 
court to defend the judgment. 

It was shown that Kabel Welch, the plaintiff, was not 
the owner of the note and had no interest in it. 

The law will presume ownership from the fact that one 
is in possession of a nete. This presweption may be overcome by 
proof. The Bvangelicai Lutheran St. 5 


App. 137; Harwell vs, Meyer, 3 


that the note was ever delivered te plaintiff, and she disclains 





6 Iil. 40. There ie ne evidence 


ewnership and interest in it. 

Plaintiff having disclaimed any beneficial interest 
in the note and her preef shoving that Jacob Shirman and Anna, 
hie wife, were the real owners, all defenses available against 
them were equally aWaileble as against plaintiff. Peulner vy, 


Gilliam, 211 111. app. 348. 
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Defendant Ghulman's evidence showed that he was not 
indebted in any amount to Shirwan and his wife; that the note was 
endorsed by him at the request of Geltner and Shirwan. Shulman is 
an attorney and had represented Shirwan in severel real estate 
transactions, Geltner and Shirmean eame to Shulman'es office about 
May 1, 1926. Geltner eaid that he and Shirwan were jointly in- 
terested in a Florida real estate enterprise and Shirman needed 
some money and that he had asked Geltner to give him a note so that 
he eould go to the bank and borrow. They asked Shulman to endoree 
the note and offered te leave some collateral with him. At first, 
he declined but finally did so on secount of their past business 
ageoclations. Shulman received no consideration for the note, 

On behalf of phaintiff it was sought to show that 
Shulman was keeping some moneys coming to Ghirman arising out of 
& So-called Hodes deal, but Shulman proved conclusively by preduc- 
ing cheeks, statements, books of account and letters, and by the 
testimony of hie s¢eeretary and beokkeeper, that all the money 
Shulman held on the Hodes deal to which Ghirman was entitled had 
been patd to Shirman sometime before the instant transaction. 

Upon the recerd before ue we conclude that the evi- 
dence did not justify the finding of the court, ond the judgment is 
therefore reversed with a finding of facts, and as plaintiff is 
not entitled to recover judgment will be entered for defendant in 
thie court, 

REVERSED VYITH A FINDING OF FACTS AND 
JUDGKEAT HERE YOR DEPENDANT. 


O'Connor, FP. J., and Matohett, J., concur. 
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35149 FINDING OF FACTS, 


! We find as facts that plaintiff did net own and had 
ne interest in the note in question; that it was endorsed by 
defendant, Bernerd Shulman, merely as an acvommedation aud that 
he received neo consideration for the seme; and that Shulman was 
not indebted at the time to Jacob Shirman and Anna Shirman, his 


wife, the owners of the note, by reason of any prior transactions, 
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vs. BRROR TO SUPERIOR on gourt” | 
EDWARD THOMAS SECOR, OF Cook couRTY. 


Plaintiff in “rrer, j 
and LA GRANGE TRUST & SAVINGS BARE, 
264 body 61 1 17’ 


‘MR, JUSTICE MeSURKLY DELIVERED THE OPINION OF THS COUR’. 


35309 f, 
WILLIAM B, FISHER, 
Defendant in trror, | 


Sy thie writ of error defendant dward Thomas Secor 
seeks the reversal of a decree entered in a chaneery proeeeding 
by which complainant sought to establish a partnership and te se- 
cure on accounting. The cause was referred to a master in chancery 
whe found \geeordingly and the decree confirmed the master's report 
and ordered a further reference to « master for the purpose of 
Making an account. Defendant asserts in this eourt that the de- 
eree erroneously went beyond the report and attempted to state the 
account in definite amounts ae due from defendant to complainant. 

As the defendant concedes ror the purpose of this 
review the correctness of the finding that complieinant ie entitied 
te an accounting, the only question is whether, as claimed, the 
decree srroneously attempted to state the account without any basis 
appearing in the record, 

Complainant testified, and the master and decree 
found, that Fisher and Secor entered into om agreement in April, 
1921, to buy and sell real estate; that the defendant Secor should 
furnish the money and receive 6% on the money he invested, title 
to all property to be taken in his name, and that there should be 
no division of the profits until the defendsnt received back the 
money invested by him with interest. 

The first plece ef property in question is Ko, 52 
7th avenue, LaGrange, lllingis. The master found that this 
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property wae purchased for $6985.25 «nd sold for $10,700, but alse 
found that “the record herein does not show how much cash was paid 
not the terms of eale nor the exact date thereof." However, the 
decree ordered the defendant “to account for the mum of $1714.77, 
which is the excess of the price for which the property wae seld 
ever and above the purchaee price.” It appears that thie, as well 
ag ol) the properties, were sold on the inetaliment plan and that 
only a part of the purchase price had been paid; that in thie par- 
ticular instance the purchaser had defaulted in hie payments and the 
property had reverted to the seller and that the derendant had not 
received the money he had invested. 

Very much the some situation obtaine in the case of 
Bo. @4 Seventh avenue, Latirange, The master found this was purchased 
for $10,006 and sold fer $13,500, but also found that the record 
aid not show how much cash was paid nor the terms of sale, yet the 
decree found that the defendant should account for the difference 
between these amounts, or $3,600. 

An unimproved five sere tract was bought fer 93,0c0, 
and on agreement entered inte whereby the real estate firm ef 
Barnett & Sutherland was to have the property eubdivided and, when 
Platted, te be conveyed to the LaGrange Trust & Savings Hank, 
trustee, The real estate firm andertook to sel) the lots in the 
subdivision at certain prices named in the agreement. ‘there was 
no showing in the record as to the reeults ef the atteupte of 
Barnett & Sutherland to sell this property mer whether any of it 
Was #old, and the master eco finds. It ie aleo shown that after 
complainant had filed his bill he expressly ratified this arrange- 
ment by an agreed order releasing the preperty frou the lien of 
his bill ana authorizing the LaGrange Trust & Savings Bank to 
convey title to said premises to the purchasers thereof as provided 
in the trust agreement, and that the trustee should held the balance 
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after proper deduction of commissions and expenses until the 
further order of the eourt. 

The deeree finds, however, that defendant eeld the 
five acre tract te Barnett & Sutherland for $35,400, the sum of 
the amounts whick they undertoek to ebtain for the Leta. In the 
decretal part of the decree the defendant is ordered "to account 
for such sum as shall be found to be due” as profite from the 
five acre tract, although later om in the same part of the de- 
eree it is ordered that the difference between the purchase 
price of this tract, naucly, 34,000, and 935,400 be charged against 
the defendant. It is to be noted thet the complainant filed no 
objections or excepticus to the repert, and that without taking any 
ether evidence it wae in all respects confixmed by the deeree, 

We cannot conceive tuet it wae intended by the master 
or by the chancellor to fix the amounts ef the profits to be divi- 
aed. if this were so, why should there be @ second reference for 
the purpose of taking am account? Upon the taking ef the account 
complainant ie entitled to shew what, if any, contribution he made 
to the partnership,and déféndant is entitied te shew the amount of 
money he invested and defendant is qmititied te a return of the same 
with 6% interest before there is any division of profits. ‘the 
terms of the selee and whether or not there is any profit te be 
divided should appear in evidence, It showld be determined whether 
defendant is entitied te coupensation for the use of his offiee ana 
accessories in the partnership business. Flagg vy. Stene, 85 111.164. 
On a bill fer an accounting between partners there should be a 

@omplete adjustuent of the partnership accounts and a dispesition 
of all the partnership property, leaving nething for subsequent 
settlement. Randolph v. Imgan, 172 111. 575; Williams v. Henkle, 
201 Ili. App. 362. 
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Defendant asserts taere were no profits, but somplain- 
ant invokes @ rule which has no application here, namely, tiat whem 
a partner misappropriates property of the firm he may be compelled 
to account for its value at the tine of ite misapsropriation. The 
decree hae erroneously follewed tiis rule. the sale of the proper 
ties was not a misappropriation, fer the very purpese of the part- 
nership wee to seli real extate. 

The deoree wiil therefore be reversed and the cause 
Femanded with directions to enter a deeree coutiruing the master's 
report finding that a partnership existed and taat complainant is 
entitied te an accounting. ‘the second reierenuas to the master for 
the purpose of stating an account was proper. Jala accounting 
should be made along the iines suggested herein. 

KBVERGUD ALD KEMARDED oITh DIRBCTLOSS, 
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HIBBARD, SPENCER, EARTLETY oe 
& COMPARY, a Corporation, y a a | 


) 
) i 
Appellant, ) j La MY 
APPEAL FROM MUNICIPAL cotinr — 
£ 4 
OF CHICAGO, j Fj 


Appellee. ; cs 
O64 1.4. 617 


UR, JUSTICE MeSURGLY DELIVERED THR OPINION OF THE COURT. 


Plaintiff brought suit seeking to recever $2224.44 
for goods sold to ¥. J. Svehla upen a contract of guaranty entered 
inte by the defendant. The defendant clained she had withdrawn the © 
guaranty as provided for in the instrument, Plaintiff denied this, 
the oase went te the jury om this issue, and «a verdict was returned 
for the defendant. Piaintiff appeals from the judgoent that he take 
nothing. - 

kh. J, Svehla and Edward J. Svehla were copartners 
trading as &, J. Svehla. A form of guaranty was mailed to the de~ 
fendont by plaintiff and it was eigned and returned September 10, 
1928. Among other things it previded thst the defendant guaranteed 
the account of the above mentioned firm for all geods sold undnm eredit 
"until written notice of the withdrawl of this guaranty, signed by 
the undereigned, is delivered to the vendor at its office in Chicage, 
Zlliimeis.* She argues that before the goods fer which judgment is 
sought were sold to thie firm ehe had withdrawn this guatanty, that 
this was done by letter addressed and mailed te plaintiff on Febru- 
ary 22, 1929. 

Defendant testified that about thie latter date she 
@eterzined she did not want to be responsible for anybody else's 
eredit any mere, that her son wrote a letter to this effeet which 
she signed, but that she did not see hin put it in the mail. ‘the 
son, Hichael Svehla, Jr., testified that he wrote this letter, 
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addressed it to plaintiff, and mailed it the day after it wae signed. 
Ke copy of the letter was retained nor had it been registered. He 
answer to this was received by defendant. About August, 1950, the 
house attorney for plaintiff called up defendant by telephone, tell- 
ing her that the account wae overdue, that plaintiff had her writte 
guaranty end that paysent was requested. The defendant denied 
signing the guaranty, but said that her son took care of the busi- 
ness and that plaintiff must iock to him ae defendant did net have 
the money. Gm the same date a letter was sent by pleintiff te de- 
fendant confirming this telephone conversation and forma) demand was 
made for the payment of this account. Again a letter was written 
to defendant on Getober Srd requesting payment. He reply was made 
to these communications, Two witnesses, whe had charge of all mail 
reeeived by plaintiff, testified that ne such Letter purporting to 
withdraw defendant's guaranty was reeeived by it. 

The rule is that if a contract specifies how a communi- 
cation shall be sent, the use of any other methed throws the burden 
upen the sender to prove the reveipt by the other party. In the 
present case the guaranty does not specify any particular form for 
delivery of the withdrawal. Piaintiff presents definitions of the 
word “delivery” and cites certain cases which it argues seans physi- 
eal delivery ty the sender. *¢ do not agree with thie construction. 
When slaintif? sent the gueranty te defendant by mail witheut indie 
cating how delivery of her withdrawal should be made, the withdrawal 
might be delivered by mail. The general rule is that o letter 
properly addressed, stamped and sailed in a letter box of the 
United States mail raises a presumption that it was received in 
due course, 

We are not satisfied that the jury properly found that 
this presuzption was not rebutted. The witnesses whe handled the 
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mail for plaintiff testified that me such letter was received, 
When defendant firet heard by telephone frem plaintiff abeut the 
@guaranty, she made no claim that her guaranty had bem withdrawn. 
The testimony as to the walling of the withdrawal is not convine- 
ing. Yo persit a guaranter under such circumstances te svoid 
liability by merely asserting that such a letter had been sent, 
without producing a copy of the same or any acknowledgment of its 
receipt ,would provide an easy way te avoid liability. 

Furthersore, we are net impressed with the ingenuous 
neas of some of the witnesses ‘or the defendant. Michael J. 
Svehla, the husband of defendant and whose account was guaranteed, 
being questioned as to whether his signature was affixed to cere 
tain instruments, denied his signatures and indicated a disposition 
te stick to thie denial until the attorney for defendant made the 
statement that the signatures were made by this witness, whe 
thereupon admitted they were hie. In other reepects the testimony 
of other witnesses impressed us ae somewhat shifty. 

While we hesitate te disturb the verdict of « jury 
upon a question of fact, yet where, as Rere, the verdict is 
agsinet the manifest weight ef the evidence, re must reverse the 
judgment and remend the cause, which is accordingly done, 

RSVERSED AND REBRANDED. 


O'Connor, FP. J., and Matehett, J., coneour. 
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VOISOPHOBE COMPANY, 
Defendant in Error, 
ERROR TO SUPERIOR at 


OF GOOK couNTY. a : 
JOHN KRAFCISIN, ‘§ 


Plaintiff in Error. * & 
) 264 1A. 61'8' 


(> 
WR, JUSTICE McSURELY DELIVERED THE GPINION OF THE COURT, 


vs. 


Thies writ of error involves a uotion under Seetion 
89 of the Practice Act whereby the defendant sought to have set 
aside a judgment sgainst him in the sum of $1,006, The plaintiff 
demurred to the petition, which demurrer was sustained and the 
motion denied. The defendant asks for a reversal. 

The petition of defendant alleges that he had empleyed 
the law firm of Cowen & Cowen to represent him in the defense of 
this cause; that on December 29, 1930, a notice and affidavit te 
Place it on the trial calendar was served on hie attorneys and a 
copy of the notice was left with his attorneys; that after the ser- 
vice of the notice the date of its receipt was changed from December 

» 1936, te January 3, 1931, and that this change was made without 
the knowledge or consent of his atterneys. 

Petitioner further alleged that he was informed that 
on Januery 6, 1931, Joseph ©. Cowen, one of the attorneys for pe- 
titioner, examined the register in the office of the Clerk of the 
Superior court, and that om that date it did not appear that any 
notice to place the case on the trial eslendar had been filed; that 
subsequently, on Hay 14, 1931, an execution was served upon him; 
that he immediately made inquiry of hie attorneys; that they 
exanined the register kept by the Clerk of the Superior court and 
ascertained “that a notice purporting to be changed from showing 
the receipt of said notice on BDecerber 29, 1930, to January 3, 
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1931, had been filed on January 7, 1951;" that this was the first 
knowledge petitioner had of the filing of this notices and that 
the records show that an “ex parte judgment" for $1,000 had been 
' Pendered againet him on April 1, 1931, ed that "the firet knowl- 
edge that he or his attorneys had of the entry ef said judgment 
wae after the service of said execution upon him, * 

The petition wae supported by an affidavit of frwin &. 
Cowen te the effect that on December 29, 1930, a notice and affida- 
vit te pleee sald cause on the trial eslendar wae eerved upon 
Cowen & Cowen as attorneys for said defendant. 

The affidavit of Joseph C. Cowen was to the effeet that 
the netice was served on the defendant's attorneys eo Deceaber 29, 
1930; that om January 6, 1931, he examined the regicter kept in the 
office of the Clert of the Superior court apd that eaid netice and 
affidavit had met ween filed; that therealter he had net agein 
exauined the files until after em execution had been served uven 
defendant, and that thereupon he exavined the regicter and asecer- 
tained that a netice purporting to be changed frem reciting the 
date of servias ae December 29, 10930, to January 3, 1951, had been 
filed end registered on Januery 7, 1931. 

it is argued that failure to file the notice within 
five days after December th wae a vielution of the rules of 
court, and that changing the date of service on the original netice 
to Jenusry 3, 1941, was an error of fact which would justify the 
trial court in setting avide the Sudguent. 

Rule 21 of the Superior court prevides, “notice to the 
opposite party must be in writing stating the motion, time and 
place of hearing, and designating the judge before whom the same 
is te be sade;" Seetion 2 of Rule 23 ie us follows: “At any time 


after a cause is at issue either party may serve upon the other a 
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notice to the effect that he desires the cause placed upon the 
trial eslendar of the judge to whem it has been assigned. Such 
notice, with proof or acknowledgment of service, ahail be filed 
with the minute clerk of the judge, or with the clerk of the 

eourt during the summer recess, within five days after its service. 
In other respects sueh notice shall be governed by the provision of 
Rule 21 so fay ae applicable." ‘The form of the notice is provided 
in section 5 of rule 245, and is as foliows: “You are hereby noti- 
fied that (either party) desires the above mentioned cause to be 
placed upea the trial calendar andi shall file this notice for the 
purpose pursuant to the rules of court." Rule 3 provides that the 
@lerk shall keep a iaw and chancery register in wiieh, among other 
things, should be noted “the date and time ef day of filing each 
paper filed in such eause, deseribing the same ao briefly ae may 
be necessary for identifieation." The argument is that the plaine 
tiff did net file the notice to place the cause on trial within five 
days after the service on December 26, 1930, 

The petition ie defective and insufficient in many 
respects. It does not allege tht so other notice to place the 
eause on the trial calendar was served upen defendant's attorneys; 
it does not allege that defendant did not knew the case had been 
placed thereon; neither does it allege that defendant or his at- 
terneys did not know that the case had been placed upon the trial 
Calendar, nor that they had no knowledge of the time it was called 
for trial; neither dees it definitely allege that they were not 
present when the case was called. it omly asserts that they did 
not know of the entry of judgment until some time afterwards. The 
petition does not assert that the plaintisr did net file the notice 
with the minute clerk of the Judge to whom the ease had been ae- 


signed, within five days after service. 
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The petitioner in substance shove only that on a 
certain date hie attorneys examined the register and failed te 
find a notice which had been served on them more than five days 
previously. Yor aught that appears te the contrary, the defend- 
ant's attorneys micht have known when and where the cease was 
called for trial. The petition was insufficient to sustain the 
motion to vacate the judgment and the demurrer was properly, sus- 
tained and the motion denied. The judgsent will therefore be 
affirmed. 

JUDOMERT APVIRMED. 


O'Connor, P. J., and Matchett, J,, concur, 
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FYRAUK 8. SCHORNVIELD, 
Appellee, 


APPEAL PROM KUNICIPAL couR! 





vs. 


BOSTON STOKE, 
Appellant. 


OF CHIGAGO, 


2641.A.618 


MR, JUSTICE MeSURELY DELIVERED THK OPINION OF THR COURT. 


ROSES 


This controversy arises over the sale of a radio sat 
by defendant to plaintiff, Plaintiff claims to have rescinded the 
gale and brought suit to recover $50 which he had paid on aceount, 
Defendant filed 2 plea of set-off, asking for recovery of $337.15 
ae the balance of the purchase price. Upon the trial by the court 
without e jury the finding was against the defendant's set-off and 
for the plaintiff, and judgment for $80 was entered against the de- 
fendant, from which it appeals. 

Plaintiff claimed a breach of warranty by the seller 
in that the radio wae not fit for the particular purpose for which 
it was bought. Defendant argues that the radio was sold under a 
trade mame, making applicable paragraph 4 of section 15 of the 
Uniform Sales act, which provides that in the case of a sale of 
& specified article under its patent or cther trade nane, there 
is no implied warranty ae to ite fitness fer any particular pur- 
pose. 

The trial court could properly find that plaintiff 
had seen an advertisement by defendant of the Brunswick Panatrope 
radio and in December, 1929, enlled at defendant's etore and had 
a convereation sith its salesman regarding a purchase. The 
saleeman first asked pluintiff what model he wae interested in 
and he replied that he did not know but would like ta see the 


different models; that his old radio set was unsatisfactory 
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because it could not get out of town stations; that a neighbor of 
hie could get Los Angeles and Kew York ad he wanted a set that 
“would be like that;" that the only reasen he wanted to get a new 
set was that he wished te get these stations. he saleaman said 
that the Brunswick Panatrope would do everything that plaintiff 
wanted and "a whole lot more," and or aaah said he would purchase 
it but that if it 4i¢@ not get thesg/of: town stations it would be 
sent back, The radio wae delivered to plaintiff's residence. 
There is awple evidence that the radio failed to meet the repre- 
sentations made. Witnesses testified that there waa a terrible 
undertone er hum. Many complaints were made to defendant. Men 
were sent by defendant to place it in order but apparently with- 
out success. Winally, in the following June, 1950, a reprementa- 
tive from defendant's came, examined the radio and then telephoned 
to defendant's office, saying that "the radio is absolutely worth. 
less, no volume, mo selectivity." This representative told plain- 
tiff that defendant would semd out a new radio. 

June 6th or 7th, 1930, the first instrument was re- 
moved by defendant and a second one was put into plaintiff's heme. 
Both ur. and kre, Schoenfield testified that the seeond radio was 
installed against their protest; that plaintiff told the men whe 
brought it that he would not accept it - that "I didn't want it, 
they could keep it.” The men said they couldn't do anything about 
it, they would have to leave it there. Plaintiff teld defendant 
that it was defendant's radio and that “they could come and get it." 
The new instrument proved as unsatisfactory ae the firat and plain- 
tiff offered to return it and upon the trial was still willing to 
return it. 

From the circumstances surrounding the sale it is 
evident that the radio was not sold “under its patent or other 


trade nome." Ho witness testified that this particular type of 
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radio had any patent or trade name, but even if it had, the evidenes 
shows that the buyer was not relying upon this but upon the repre- 
sentations of the seller that with the instrument plaintiff would 
be able to hear far-away stations, such as New York and Hos Angeles. 
The buyer was not exercising is own judgment in the matter. It 

is a case where the seller undertakes to selest and supply the 

kind of instrument which would meet the buyer's requirenente. 

The seller who effects a sale by making certain rep- 
resentations as to an article, woieh the buyer relies on, cannot 
avoid responsibility for a breach of such representations by say- 
ing that the article had a trade name. Cases cited by defendant 
are net in conflict with this rule. In Puehes «2 Lang Big, Co, vy. 
Kittredge & Co., 242 111. 88, the conclusion was predicated upon 
the fact that the buyer got what he bargained for, in which case 
there was no implied warranty. In Banta Kosa-Vailego ‘Tanning Co. 
v. Bronauer & Co., 2268 Lli. App. 256, cited by defendant, the evi- 
dence showed that the trade name had been used to designate a par- 
ticular brand ef leather for upwards ef twenty-nine years and had 
been 0 standard prodect under this name; that the defendant, whe 
had ordered under this trade name, had been familiar with this 
name for some ten or twelve years. Under such circumstances, the 
court held, the order was under a trade name, That is not the 
case here, 

Apolicable to the instant circumstances is the case 
of Ireland y. Liggett Go., 245 Mase, 243, where an article was 
sold under a trade name and the buyer atteupted te rescind, The 
court said that the statutory provision (like our elause 4, sec. 
15 of the Sales act) “applies where the transaction resulte from 


the desire of one te purehase and the obligation of another te 


@eliver a definite article having a ‘patent or other trade name.' 
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A seller who recommends a specific thing ae fit vor the buyer's 
use does not bring himself within the help ef this exception, 
where it ean be found that his advice and judguent wure relied 
upon and that the article was not delivered in fulfillment of 

the buyer's offer tc purchase goode identified by 2 name know to 
the trade.” in Foley v. iigcett & Myers Tobacco Co., 241 K.Y.S. 
233, Lt was said: “The mere fact that am article seld happens te 
have a trade name dees not per se bring the sale under Subdivision 
4 of Section 26 of the Personal Property Law. *** Sellers *** 


gannet escape liability by attaching a trede name or patent name 


& Gro Le Shes 27 
Lado) lorries Hardware Co., 181 Yash. 86; Brought 
v¥. Redewiid Murpie veo., 27 Ariz, 395, 


Defendant next urges that when plnintirf gontinued te 






use the redio after he had given notice of reseiseion of the pur- 
chase, he waived hie right to rescind. The second inetrument was 
delivered, as we have said, om June 6, 1930. This suit was com- 
menced August 6, 1930. The trial court refused te find that piain- 
tiif, from the time the eecond radio wae delivered until February, 
1931, played bhe radio on at average of three times a week, Ye 
hold this finding was proper. irs. Seheenfield teatified that th 
radio was maven fant but simply tried to see if it would work; that 
after trying it a few times for about five minutes it made so my ch 
noise she had to shut it off. he testified at the time of tha 
trial that they had not obeyed it for two months or more. Since 
the radio was bought fer the purpose, among other things of 
enabling the buyer te reach far away stations, he would be expected 


to try out the instrument; we do not see how otherwise the buyer 


would be able to deterwine that the instrument wae of the kind it 
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was represented to be. In Conner v, Borland-Grannis Co., 294 Lil. 


64, it was held that the acceptance and use of an sutouobile does 
not constitute a waiver of the purchaser's right to reseind the con- 
tract, return the property, and sue to recover payments made, where 
the alleged defects in the car are such as ean be discovered only 
by ite use, and that the question whether the retention of the car 
has been for more than a reasonable time is ordinarily a question 
of fact. 

The defendant, however, strenuously contends that even 
the slightest use of the radio bfter plaintiff had commenced suit 
constitutes an appropriation of the property te hie own use. Ye 
cannot agree with this. The attitude of the plaintiff was that he 
aid not want the radio. A witness for defendant testified that when 
in July he examined the second radio and informed plaintirf that a 
tube had gone bad, plaintiff told him that he did not want the set 
teuched, "that he was throug) with all contracts with the Boston 
store." This clearly indicated that plaintiff did not intend te 
retain the instrument, and the eoccusional attempts to use it 4id 
not negative this position. 

We hold that the judgment was right and it is affirmed, 

| AFVIRED, 


O'Connor, ». J., and Hatehett, J., coneour, 
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WAMIE CLARK, ies 
Appellant, | a E 
APPEAL FROM SUPERIOR COURT 
vo. 
OF COOK COUNTY. 


CITY OF CHICAGO, a 
MuniLoipal Corporation, 
Appellee. 


264 1.A. 618° 


BR, JUSTICE MeSURELY DELIVERED THR OPINION OF THE COURT, 


Thais is an action of trespass on the ease wherein 
plaintiff sought to recover dasages for injuries sustained by her 
when she stepped upon the cover of a coal hole in a sidewalk on 
Twenty-sixth place in Chicago whieh turned, causing her to fall 
into the hole and receive the injuries alleged, 

The trial court at the close of plaintiff's ease in- 
atructed the jury to find for the defedant on the ground that 
there was no evidence that the defendant had notice of the alleged 
defective condition of the coal hole and cover or that this condi- 
tion had exieted fer auch a time prior te the accident that it 
should have known of the alleged defect. 

es It is well settled that @ municipality is not liable 
for injury from a defective sidewalk unlese it has notice of the 
defect or it has existed for such a length of time that the city 
should have known of the conditione in the exercise of reasonable 
diligence, In the absenee of such showing it becomes a question 
for the court to determine whether/is Liability. Soender v. 
Sity of Harvey, 251 111. 228; Qity of Chicago v. Stearns, 106 111. 
554; City of Chicago vy. Murghy, 64 111, 224; Curtis v, City of 
Paris, 234 Ill. App. 163. 

There is no evidence of any defect in the sidewalk or 
coal hole or cover, The evidence tends te show that as plaintiff 


wae walking along the sidewalk at about noon of a bright, clear 








aaa Be as yen 


eauod Herswtte Bort Leda F 
- reso tae wo ae Gite ate le Seatigs iM wem, dam 






ee ae Oh ed 


cee * 
8 Lo 7 Ls 9 8 a Mae Rum JOR: ae ag vd 


_ogOD WIT FO. KONEGO ART came be Bahan mp TaNy Bee wont 


aiexene saat 2G% ao suaqeete? to aolvou ae af het. heart eo 





‘woH Wd Betitddeca wetewtad wt eager ‘auvioene Gh" ohlien Risintale 
“ae dinweble & AY eLow Leva 6 to seven ant Kogn KequeeR ils meme 
Did hei eal solo anal ohne basen a nee lame "8 wr 
"st tea0 qiabatiy ‘Yo 900450 e839 Fa tivoo an % it rawiak Se Me 
"Pails bawsty bet do Fubndeteh sit wer bast oF etbty aig) hate 
begotle ots to sulted bed Yantnwted erty testy’ ‘senobtee ow eae 




















 ebbaes eEdd gerd re th ybe hus etet Zeov wht Xo aa 







hh dase fouhtson oat od abate eaty 4 abun ‘olka 
de POW Bons ie 9s io re one pave 
oktats on et yriiegtotane @ tad be Lisew Laie ed ee ak Era, 6 ean. 
edt to votton unit # sale tay Sewibts bei ¥es toy a moter weer eewtat xot 
{tte odd dats hid 10 ddynet a Howe tot bedetne ondeh x0 dosted 





 « hdeneaset te ontormee wade ob @noheioues od do awoaul, eve Atworie “ 


aotiteup & asmoved +4 — sone te obubede Bee aT - “saonimg tks 
we aehaees sgt titdntl “SAasuione satunnteh of tue ocd aot ie 


“ant G04 .mamets. oy oumotde te veto 7888 LU £08 xnrtal tout. 


te tk. y atemue ocnai Ail oe SOL ald 30 xt ho = 
AOL oth Sd SER. re 


 €0@ Giawebie ods ma sooth Yom “Lo nous bive om ek otamt 


| Wetendet 00 tame wodn of uband sonmbtve: ont aero xe tod 200 ay 
tasko stated 2 Ye neon sande te Akawonta out aati, gtbitew sew 





day, she stepped on a coal hole cover, which turned and plaintiff 
fell into the hole up to her waist. Witnesses testified that this 
coal hole was used frequently in delivering coal to the adjacent 
premises. One witness testified that the hole was open several 
times a week to perwit the delivery of coal and that sometimes 

"the engineer would put the cover beck.” It ia evident that 
either the truck man delivering the coal or the engineer of the 
adjacent building did not put the cover om securely just prior te 
the aceidert. 

As the trial court remarked, the opening of the coal 
hole wae merely a temporary affair and the mere fact that the 
cover had not been put back on securely would not impose any ob- 
ligation on the defendant. In the absence of any evidence showing 
actual netice that the cover had not been preperly replaced, and . 
in the absence of any evidence as to how long prior to the acci- 
dent this condition existed, plaintiff failed to prove a necessary 
floment in her case. 

: Although the point is not made in plaintiff's brief, 
there ie @ slight syggestion in argument that the court did not 
permit a witness, Cook, to testify ae te how long this condition 
existed prior te the accident. The record does not justify this 
eriticiem. The witness hed described the cover, when the accident 
happened, as “slightly off." The next question was, "How was this 
cover off? Did you ever notice it like that en any other occasion?" 
This question was double in form and objection was properly sustained 
Plaintiff made no offer to prove how lenge prior to the accident the 
cover was improperly placed. However, in view of Cook's testi- 
mony that this hole was open several times a week for delivery 
of coal, it was evident that the improper replacement of the cover 
had not existed for such a length of time that the defendant should 
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have known it. A municipality cannot be expected to follew closely 
persons who properly use such holes in the sidewalk to see that 
they replace the covere carefully. 
¥or the reasons indicated the judgment is affirmed, 
AV¥I RMED, 


O'Connor, P. J., and Matchett, J., conmeur. 
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UR, JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT, 


This ia an appeal by defendant from a judgment against 
it for $2418 in an setion te recover for loss or damages to ship- 
gente of fruits and vegetables delivered to defendant for trane- 
portation and delivery to various points, The claim war made up 
of a number of items which were united in one suit, the declara- 
tion consisting of twenty two counts. The last count eet forth 
an essignment to plaintiff of the ehaine with en affidavit that 
Plaintiff wae the actual bona fide owner of ssid esauses of aetion. 
Defendant demurred to the declaration, which, efter argument, was 
overruled, Defendant stood by this demurrer and fudement wae ren- 
dered for the plaintiff, Subsequently, uvon defendant's attorney 
stating te the court that he felt defendant had a good defense 
upon the merits, the court vacated the judyment and gave defendant 
leave to plead, 

Subsequently defendant filed a demurrer in much the 
same form ae before, ant ales filed » eo-called anewer to the 
Common counts. Thies being an action at eommon law, defendant 
should have filed a ples. The anewer is sinply a denial in gen- 
eral termes that defendant is indebted to slaintifY. The affidavit 
attached to the answer is te the effect that John Gibson Hale is 
the agent and attorney of the defendant and authorized to make this 
affidavit and has knowledge of the things set forth in the anawer 
and that the matters and tuings centained therein ate true. Section 
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65 ef the Practice act requires a defendant to file with his plea 
an affidavit stating that he believes he has a good defense to 
the suit “and specifying the nature of such defense.” 

Subsequently, om motion of plaintiff, the court held 
that the answer and affidavit of merite were insufficient and they 
were stricken and the demurrer was overruled. Defendant elected to 
stand by its demurrer and judguent wae entered for plaintiff. 
Later defendant made a motion to set aside the judgement and to 
carry back the demurrer to the declaration. This was overruled. 
Defendant subsequently filed a plea of general issue and set- | 
off but filed virtually the same affidavit of defense as before 
without specifying the nature of the defense, Motion wae made 
by the plaintiff to strike the affidavit of defense, which vas 
done, lio motion was made by defendant to file an amended plea 
and judgment wae again entered for plaintiff, ‘The above narrative 
discloses the trial ccurt was liberal in his rulings. Two judg- 
sents were vacated and set aside upon the representation of de- 
fendant's attorney that he thought he might be able te set forth 
@ good gefense. The latter so-called pleas filed on behalf of 
defendant were virtually repetitions of prior pleas, 

Defendant, by filing the plea of general issue, waiwed 
demurrer and eould not have it carried back to the declaration. 
Zeovle vy. Life Ingurance Ge., 267 111, 504; Nordhaus v. Railway, 
242 Ill. 166; Wolf vy. Powers, 241 Iii. 9. 

Defendant argues that the assignment of the claims to 


plaintiff is improper, but it has been held that if the assignment 
has not been denied under oath the autvority of plaintiff to sue 
cannot be denied, There was no denial under oath. Warman v, Bank, 
185 Ill. 60; Dorn vy, Tyler, 64 111. App. Lio. 

The plea or answer filed by defendant did not specify 
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the nature of ite defenses as required by section 55 of the Prac- 
tice set, hence there was no error on the part of the court in 
striking same. Sauer vy. Cohien, 208 111. App. 432; Harris vy. 
Willis, 209 Ill. App. 401. 

Defendant argues that it was entitled te a set-off 
for freight charges. Ye do not cenceive that this point is 
properly before us. However, under the Interstate Commerce act 
@ carrier cannot set off freight charges against loss and damage, 
(L. & B. v. Mottley, 219 U. 3. 467) although in G, & NH, #. y. 
Lindeli, 50 Sup. Ct. Rep., 200, it is held that such josses may 
be set off by freight charges where allowed by the statute of the 
state. The reason for disaliewing the set-off is that it would 
open the decor to all kinds of fraud and rebating. 

As to the defendant's argument based upon the bill of 
lading, it is sufficient to say that plaintiff has not pleaded any 
other than an oral contract, and that if any defense might have 
been presented under a bili ef lading such defense should be 
pleaded and verified by affidavit. Thie was not dome. We see no 
reason to disturbd the judguent, and it is affirmed, 

AFFIRMED. 


O'Connor, P. J., and Matehett, J., concur. 
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LOUIS TURK, 
Appellant, , 


APPEAL FROM SUPERIOR CoURT 
! OF COOK COUBTY, 


2641.4. 619! 


BR, JUSTICE MeSURELY DBLIVERAD THE OPINION OF THe coURT, 


Vo. 


CITY OF CHICAGO, 
Appellee, 


Plaintiff appeals from om adverse judgment entered 
after trial by the court without a jury in an action in asesumpsit 
wherein plaintiff sought to recover interest on a judgwent entered 
in a special assesament proceeding wherein certain property be- 
longing to plaintiff was taken or damaged for public use. 

There is no dispute as to the important facts. January 
1, 1925, the defendant filed ite petition under seetion 32 of the 
Leeal Improvement act, chapter 24, Ill. Statute, to comdemn cer- 
tain premises, including lots owned by plaintiff, for the purpose 
or widening Western avenue in Chicage. A final and uneonditional 
Judgment was entered in these proceedings ayainst defendent on 
December 31, 1924, for $22,500. No appeal was taken or writ of 
error mued out to review this. The plaintiff rewained in poesessian 
of the premises and received some income therefrom until September 
22, 1930, on which date the amount of the judgwent, without in- 
terest, was puid to plaintiff, who surrendered possession of the 
property to the City. Vlaintiff at the time demanded interest on 
the judgment, which was refused. lie now claims interest at the 
rate of 5% per annum on the smount of the judgment from the date 
it was rendered until defendant took possession of the property. 
The trial court was of the opinion that plaintiff was not entitled 
to interest and so held. 

in University of Chicago v. City ef Chicago, 286 Til. 


App. 189, this court had oceasion te consider the question of 


areas 


AAU? 8IVOd 

; Cay RB sd i aid 
ee te on ike 
3 Brew ho 








(tetas Sar YO WOTURHe Mar onrrLam: Se | 








bezeias Saeagbut eaterhs a wort siaoase satel i | 
steqounse ak noises aw ah wet & iwosit ow tao oma a bebe 19° 


*e SOR ips : a & 


borsias sasugbut 2 a0 ssaterat raveser od suo ere ae 
«od wronorg nisiws alters aatbvovona dasa ws 0 “at 
9818 ol Siua tet Bagoau 78 sonal ‘baw n v1 jatate 7 pore] 

cout adoe't, saetieqat wats ot ae eougath on ak te ye a iis 








eo mnnhnes oF sotutees -4it “as wine tee 1 miso vorqal 


80 tauban'reh tentage aystnovoore “a ak bovssa8, AEN er 


te thew xe aedad aaw fnegqs oi atte 888 et 280 c. : Todeovet 
age 

saleusenog at heckauns Tidstosg ont sane wotvas of tue be ue — 

ee | 

Kedins sas fh nes te teds omen nk oun deviedee bao ‘aon hawte eat to 


eab duedtiv \tascyout ont Yo tavome ont oteh dokiw ae ,C8RL 8S 
odd to aplecoenog botabantive dw ,Tiivaialy of bing ea Pinna 


ao teersdut bebancoh oats of? go Yrkdabali .qokd out ob wrueqece: 


ont te teetegnl amiaio won of .henwtet saw Aodde ,faeapbet edt 
teh eft mot? tuemphut edt ‘te faveme oad ao amine deg RE to eter 


-Ysteqerg od to Aolussseeq Aoot dnebaotes Liday betebast sow $b 
 “petthtae tom new Yiliatete saat avtatee ent to eaw eusoo Lettt oat ; 


| ET BUS ,onep sd) Yo vt)0 .¥ pgs td? Yo eehagerhal ae 


to motteoup oe edLenes of motnasee hed Suses atid , OL .egd 


oh We — 


Bote 


whether final and unconditional judgments for compensation for 
premises taken under the Local Improvement aet draw interest from 
the time they sare rendered until they are paid and pessession 
taken by the City. A majority of this court held that such fudg- 
ments draw interest, Mr. Justice O'Conner dissenting. The essen- 
tial question in the case at bar is the sane as was decided in 
the University of Chicago case, and the majority opinion in that 
ease must control the present case. For the reasons stated in 
that opinion we hold that plaintiff was entitled to interest from 
the date the Judgment was entered until it was paid and the City 
took possession of the property. 

We realize that thie is an important question and 
should be finaliy determined by cur Supreme court. As indicated 
by the two opinions in the University of Chicage case, there is 
a decided difference as to whether or not the Gupreme court, in 
the many sabes Patend, has passed upon this question, and this 
4ifference apparently cannct be harsenized until the Supreme 
court has definitely epoken. 

Following the majority opinion in the University ef 
Chicago case, we held that the judgment for $22,500 lees $2693, 
the amount of plaintiff's esseseamt, drews interest at the rate 
of 5% from December 31, 1923, to September 22, 1930. As the case 
was tried by the court, the judguent will be reversed and judgment 
for $1759.00 in faver of plaintiff will be entered in this court, 


REVERSED AND JUDGHENT FOR 
PLAISTIV? RNTERED IN THIS COURT, 


O'Connor, P. J., diswents. 
Matchett, J., coneurs. 
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KENNETH LAPREHIERE, for use of. 
SWARTS BROS, ° Inc. a 


Appellee, 





vs. 
BIBELBY COAL COMPARY, \ 2 
Appellant. ) cS ae f? -3 
ps 6 41.4.6 py 


MR, JUSTICE MeSURELY DELIVERED THA OPINION OF THE COURT, 


OF CHICAGO, 


Upon the trial of o fourth class case to recover the 
balance of the purchase price of a wateh, the court, without a 
jury, entered judgment against the defendant in the sum ef $90, 
from which it appeals. Gwarte Bros. & Co., Inc., hereafter 
Called plaintiff, brought suit on an alleged assignment of wages 
due from the defendant te Kenneth Lafreniere, The plaintiff's 
theory was that between the assignee and the defendant, the 
employer of Kenneth, the defendant could not interpose any de- 
fenses which questioned the validity of the assignment. Defend- 
ant sought to show that Lafreniere at the time of the alleged 
assignment wae a minor, that the assignment was part of the con- 
tract of purchase of the watch, that it had been disafSirmed by 
the miner and therefore the plaintiff had no cause of action. 

in January, 1951, Lafreniere, employed by the def erid- 
ant, was a minor, He entered into an installment sale agreement 
with Swarts Bros. for the purchase of a wrist wateh, upon which he 
paid five dollars down and signed anjudgment nete, wage assignment 
and installment sale agreement for the balance. Notice of assign- 
ment was served on the defendant. Lafreniere lived at home with 
his parents and was earning $80 a month. The defendant offered to 
show not only that Lafreniere was a minor at this time, but that 
he gave hie earnings to his father; that he did net read the 


paper given him by plaintiff for his signature; that a few days 
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afterwards he went back to plaintiff's store and told the salesman 
who sold him the wateh that he did not want it and could net pay 
for it; that the salesman directed him to the credit manager to 
whom he repeated that he did not want the watch and could not pay 
for it; that plaintiff could keep the $5 which ha d been paid down 
and he tendered back the wateh by placing it on the credit manager's 
desk. The eredit manager refused to accept it. Subsequently, on 
the day after the defendant had received notice of the wage assign- 
ment, Lafreniere again went to the store of plaintiff accompanied 
by kr. George Kerchant, secretary and treasurer of the defendant, 
and again the credit menager wae told that Lafreniere did net want 
the watch, that he was a minor and could not pay for it; and the 
wateh was again tendered back but it was refused, 

On motion all of this testimony was stricxen out on 
the ground that infancy being a perscnal defenee, it therefore 
eould not avail defendant; that the suit is between Lafreniere and 
hie employer, the defendant, for wages due. 

The cases cited by slaintiff are not applicable to 
the present case. In Wright et oo). vy, Buchanan, 287 Ill. 468, an 
action was brought against certain persons who were minors. It was 
there held that the right of an infant to avoid a contract is per- 
sonal and that the adult with whem he deals cannot take advantage 
of thie in a suit at his inetance, for the minor has the eption to 
affirm the contract. in Chiapve v. Devoney, 155 111. App. 422, it 
is held that in an action by a minor to recover a consideration by 
him paid under a contract to purchase real estate, which he had 
aisaffirmed, his cocontractors were not necessary parties because 
the plea of infancy was not available to them. 

It is a well settled rule that an infant has the power 
to disaffirm any contract meade by him other than for necessaries. 


Wuller vy. Chuse Grocery Co., 241 11]. 308, ‘The contract of purchase 
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and the assignment of wages were voidable, and when they were die - 
affirmed they became invalid. 

Furthermore, the stricken evidenee showed that the 
minor paid his earnings to hie parents, who were entitied te 
them, He therefore had no power to assign such earnings. Ford 
v. MeVay, 85 ILl. 129; & | y, 155 212. 


189; MoMehon v. Sankey, 155 Til. 636. In Sou, Ry. Co. v. King 
Bros, & Co., 136 Ga. 173, it wae claimed that as the plea of in- 





faney is personal it in not available to the railroad company, 
the minor's employer. It was held that the minor's wages were 
Legally due to the father and that the assignment under the 
circumstances was ineffectual. in Greider vy, ¢, 2 8. 1, Ry. Co., 
140 Ill. App. 246, a minor signed a written order upon his am- 
ployer authorizing his employer to make certain payments to a 
third party with whom the minor had made a contract. It was held 
that the miner could make no contract that would bar the right ef 
his mother te his wages, See also MeDanald 

Valley, 285 11. 62. The trial court improperly struck the evi- 





dence of the defendant proving that the earner was a minor at the 
time of the purchase contract and aseignment, and that the same 
had been dieaffirmed, 

In a number of cases in other jurisdictions it has 
been held that where a minor disaffirms an assignment of wages, 
the invalidity of the asesigument may be availed of by the defend- 
ant in ang suit brought thereon. Sou. Ky. Co. v,. King Bros. & Co., 
Supra. In Peck vy. Gain, 27 tex. Civ. App. 34, it is said that while 
infancy is a persenal privilege, however, after an infant hag dis- 
affirmed the contract anyone may take advantage of such disaffirm- 
ance for the reason that when the contract has been disasfirmed it 


is as though it had never existed. See aleo 5 6. J 1001. A case 
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involving the same principle is Colonial Bank v. George Sutton, 


139 H.¥.8. 1002, The defense presented met the case made by 
plaintiff and judgment for defendant should have fellowed. 

The plaintiff has incorporated in ite brief a motion 
that the bill of exceptions be stricken. We will not entertain 
motions which appear only in the brief. Rule 15 of this court 
controle the manner in which such motions should be made, 

For the reasons above indicated the judgment is 
reversed and judguent for the defendant ie entered in this court, 


JUDGEENT REVERSED AND JUDGNENT 
ENTERED IW THIS COURT, 


O'Connor, P. J., and Matehett, J., coneur, 
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APPEAL FROM SUPERICH coun” 





THOKAS 7. GRADY, 
Appellant, 


: 
Ba. 
OF COOK COURTY. | : 


264 I.A. 619° 


UR, JUSTICE MATCHETT DELIVERED THE OPINION OF THR COURT. 


BILERN GRADY, ) 
Appellee, 


Va. | 
: 


Thie appeal is supplementary to the controversy be- 
tween these parties which was considered in case Ko. 35071, in 
which an opinion has been this day filed. It will therefore be 
unnecessary to estate the facts further than to say that upen the 
entry of the decree on January 24, 1931, the complainant husband, 
Thomas J, Grady, prayed an appeal therefrom to thie court, which 
wae allowed on January 26, 1931; that on the game day Mra. Grady 
filed her petition setting up the appeal by her husband from said 
decrees; that she had no property er funds to defray necessary ex- 
penees in following the appeal to a higher court; that she is 
living om the charity of others; that compiainant waa a man of 
considerable wealth and able te advance necessary costes sand funds 
to enable her te omploy counsel on appeal; that it was necessary 
for her te employ counsel to protect her interests, and praying 
for an order on complainant for scliciter's fees and necessary 
expenses for printing and filing briefs. An order was entered 
by the court directing that Thomas J. Grady pay to her $1000 fer 
that purpose within thirty days. Wrom that erder this appeal 
has been proeecuted. 

It is urged for reversal that there is ne preof in 
the record as to the ability of the husband to pay or of the 
amount necessary, or ae to the customary and usual charge, and 


that such evidence should be preserved in a certificate of 
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evidence or the deeree should recite the findings of the necessary 
facts. It is also urged that on the authority of Sgeger +, Seeger, 
154 Ill. App. 38, and Spitler v. Spitler, 108 111. 120, it is 
improper to allow temporary slimony and soliciter's fees to the 
wife where the case is not decided in her favor or where because 
of her conduct she was denied solicitor's fees in the trial court. 
Spitier v. Spitler, supra, involved the petition of the wife fer 
permanent alimony where the husband had obtained a deeree of di- 
vorce againet her for desertion and cruelty. It appeured from the 
evidence that on the marfinge she had brought no meane with her; 
that her husband had been a good provider; that the children born 
to them were all grown and married; that she had deliberately 
abandoned her hushand and heme for the society of her paramour, and 
the court, of course, held that she was not entitled to permanent 
alimony. This petition ie in the nature of a request for al inony 
pendente Lite in order that the righte of the wife might be proserly 
presented an’ thet she might obtain justice. 

Seeger vy. Seeger, supra, is a case where a final decree 
had been entered sgainst the wife, and she appealed. She had 
_preperty of her own. ‘the ecurt denied her request for seliciter's 
fees to prosecute her appeal, and the Appellate court affirmed the 
order. the facts of that case are easily distinguishable from 
those appearing here, since on one phase of her suit rs, Grady 
was guecessful. She defeated aer husband's attempt to secure 
diverce, and the husband having appealed frem that deereo and she 
being without means, was entitled to funde with which te follow 
the appeal taken by him. 

Ve are not impressed with the contention that the 
record is devoid of evidence as to the amount needed and the 
ability of the husband to pay. The Judge who entered the order 


had before him the yolaminous record of the trial and the pleadings 
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of the parties under oath, fro which we think he was fully s4- 
vised as to the order which should be entered. Moreover, the 
order made waa in the nature of an allowanee for soliciter's 
fees peudente Lite, and we think it is not the usual practice to 
take oral evidence a» to the anount which should be allowed in 
such capes unless the defendant demande the right to answer, 
(Jones vy. Jones, 111 111. App. 394.) 

The reeord in the principal case is before us, and 
in view of the sige of it and the importance or the Lasues ine 
volved and the established abliity of the complainant te pay, we 
think the allowance exceedingly uedeat. 

The order is affirmed, 

APF IRMED, 


O'Connor, ?. J., and MeSurely, J., concur. 
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FF 
PROPLE OF THE STATS OF ILLIKOGIS, ) r “ 
Defendant in Error, i 
BRAOR TO GRININAL COURT 
vs. 
OF COCK COUNTY. 
JANES COHR, 
Plaintiff in Srror. y 
a 6 4. J. eLlh®@ x y 


WA. JUSTICE MATCHETT DELIVERED THE OPINION OF THR COURT. 


oY tee 

At the April 1930 term an indictment was returned | ne Te 
against defendant, Janes Cohn —end-one-Karie-Gamkin, ~The mie 
ment was in two counts, the firet alleging conspiracy to cbtain 
money from divers persons by means of a confidence gone, and the 
second averring that from April, 1929, to July 15, 1929, defendant 
unlawfully, ete., confederated and agreed with Marie Gamble and 
other unknown persons te obtain money by false pretensse from Mary 
Cohn, Mary Daly, Jerry Sullivan, Mary Farrel) and other unknown 
persons desiring te be appointed and employed in the Classified 
civil service positions of the City of Chicago. The second count 
further averred that each of these persene, and alse other persons 
related by bleed or marriage to them, had theretofors taken or was 
about to ‘take eivil service examinations as to their fitness and 
qualifications for positions ond employment, and that the exact 
amount of moneys was unknown to the grand jurere. 

There was 4 motion to quash the indictwent which was 
overruled. Defendant and Marie Gemble pleaded net guilty, and the 
gause was tried vy a jury. Upen tirisl the State dismissed as to 
the first count, and in the presence of the jury granted immunity 
to Marie Gamble from any prosecution that could arise from testimony 
thatoshe might give in the case, and she thereupon became a witness 


for the State. ‘The jury returned a verdict finding defendant, Janes 


Cohn, guilty and fixing hie punish=ent at confinernent in the county 
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jail for a period of thirty days and the amount of fine at $2,000, 
in default of payment of which defendant should be contined to 
jail until the fine was paid. 

There wae evidence from which a jury would have been 
juatified in believing the tolliowing faeta: 

Marie Gamble met defendant Cohn in the year 1928 
at a political headquarters in the Ladalie hotel, Chicago. She was 
at that time employed in the corporation counsel's office of the 
City of Chicago. She met defendant from time to time at the hotel 
LaSalle and the hotel Sherman. In the fall of 1929, she says, Cohn 
asked her if she knew any one whe had taken the civil service ex- 
atiinations, When she told him that she knew no one who had, de- 
Tendant said that if ehe knew any such one she should let him knew 
and that he could simke some money on it. She had further conversa- 
tions with him along the same line. He told her that he had an *in® 
with the civil service commission whereby he could get positions. 
Afterwards he named to irs. Gamble the amounts which would be re- 
quired te obtain different positions, but she does not remember how 
much was to be paid for cach. Later lire, Gamble was called on the 
telephone by her friend, Mrs, Keliie Bolton. irs. Bolton talked 
to drs, Gamble about some persons who wished to obtain positions, 
end irs. Gamble then teld Cohn what Mre. Beltom had said to her 
about the matter. She asked Cohn if it was legitimate for hia to 
do this, and he said it was. She said she did net want te get inte 
any trouble and would call irs. Boltem and tell her that. Cohn re- 
plied, “Don't be a child. It is done every day." iirs. Gamble asked, 
"You are quite sure, Mr, Cohn?" to which Cohn replied, "Positively." 
Cohn said that whatever amount ef money she could get would be all 
right. Then Mrs, Gamble called Mre, icltem and went to her house 


where she met re, Farreli, Jerry Sullivan and dary Daly. She 
again went baek te Cohn and asked him iv it was all right to take 
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their money. The first money obtained wan $350 from liary Parreil 
which Mrs, Ganble took and guve to Cohn. He said it was Legitimate 
or he would not 4o it. Mary Farrell desired to obtein the position 
of bridge tender for her husband, and Cohn told iirs. Gamble that he 
would get this position, which wae under civil servide. Out of the 
$350 Cohn gave Mrs. Ganble 3150. Mre. Gamble gave Mrs. Farrell a 
receipt for the money. When tha civil service list was published, 
iy. Varrell's name did not appear om the list. Mrs. Gamble talked 
te Cohn avout the matter and asked him why, and he replied that the 
name did not have to be on the list and that with the "in" he had 
it would be all right. later Mrs. Farrell wrote Mrs, Gamble a let- 
tor which she showed to Gohn, who said that he would get Mrs. Par- 
reli's money and refund it; however, he never did this, 

About three or four weeks after the transaction with 
ire, Farreli, Mire. Gamble met Jerry Sullivan at irs. Belten's, 
Sullivan paid her $600 in cash. She explains that defendant Cehn 
had told her a number ef times that he did net want any cheeks. rs. 
Gamble met Gohn in the lobby of the Sherman hotel with the $600, 
Prior te that time she had asked hiu if it was oll right to take this 
money ana if he could do as he promised, and as he anewered, "Posie 
tively,” she turned the money cyer to hia. When she told Cohn that 
Sullivan would pay $600 for this position, Cohn said, “Fine.” Mrs. 
Gamble gave Sullivan a receipt for the $600, She gave it all to Cohn 
and he gave her baek $150. Later when it appeared that Sullivan's 
Hamme wae not on the list fer a position, Cehn told her it didn't 
matter whether it was on the list or net, he would get the position 
Just the same. Afterwards in the coffee shop ef the Hotel Sherman, 
irs, Gamble had a conversation with Cohn in the presence of a Mrs, 
Hartini and toid him that the names were net on the list, He said 


ahe did not need to worry; that he would get Suilivan a job. Later 
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he said he would got the position or refund the money. 

ira. Gamble also talked with Mary Daly in Mrs. Bel. 
ton's home acd afterwards spoke to Cohn about it. She asked Cohn if 
he gould get Ur. Daly the position of engineer through the civil ser- 
vice. ‘he price fixed for this was $300, which Kre. Daly paid w 
liye. Gaxsble. ilirs. Gamble gave thie money to Cohn in the lobby of 
the hetel Gherman about Juiy, 1929. Ghe gave a receipt to lirs. 

Daly, and when she gave the money to Cohn she told him that it was 
Mr. Daly's money for the position as engineer of the school, and 
Cohn said he would get it for him. Later she asked Cohn why Daly's 
name wae net on the list. He told her she didn't need to worry as 
it would a11 be taken care of, Out of this money ire, Gamble re- 
eeived 9150 and Cohn took the rest of it, kre, Gamble aleo asked 
about a position for Kary Cohen as junior clerk; she hed taken the 
civil service examination; Goh said he could ge: the pesition for 
her. Mary Cohen paid $150 to Krs. Gamble whe gave her a receipt. 
A few days after she received the money she gave it to Gehn. 

AS irs. Martini wanted to get two cesitions fer people 
in her ward, Mrs. Gamble talked to Cohn about that. (ne of these 
positions wae for a irs. Brown, who had taken the eivil service 
examination for bus attendant. Cohm said he would get it and 
that he would take §156 te do so. rs, Gamble asked Cohn if he could 
get a job as engineer in a school for a man whe lived in Mre, Hartini' 
werd who had taken an exawination for that position; Cohu said he 
could and stated the price to be 6150, whieh Mre, Gamble reoeived 
from Mrs. Brown and gave it to Cohn whe gave $50 back to mre. 

Gamble. in the presence of Mrs, Gamble, Mre. Martini had a con- 
vereation with Cohn in the coffee shop of the hotel Sherman; Are. 
Martini then asked Cohn how he was going to get these jobs and 
Cehn replied that he would get them through John Jarnowski. 


The tostiunony of Are, Gamble as to the amounts of 
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money she received, the times she received then, the persens from 
whom she received them is corroborated by receipts which were pro- 
duced and by the testimony of Jerry Sullivan, Jawes ¥arreli, Wary 
Parrell, Gerald Daly, Mary Daly, Mary Cohen and Zama ¥, Martini, 

By way of defense defendant showed that he resided 
in Illinois for about four years, having prior to that time resided 
in Hew York City where he was born; that he was by profession a 
civil engineer, having received his training at Cornell university 
of which he was a graduate; that at the time of the trial he was 
secretary and treasurer of the Standard Tax Appraisal, Inc., and 
prier to that he had been with the government department of com- 
meree for about three months; that before that he had been out ef 
employment for a long time; that he had worked for the Ciggs of 
Chicago before he got out of employment; tat his connection with 
the City of Chicago was severed about 4 month prior to the time he 
Was arrested om the charge in this case; that when he worked for 
the government he was assistant product manager of the navy depart- 
ment. He testifies he met Marie Gamble in the fall of 1928 at the 
time of the caepaign im whieh they were both interested, and admits 
he knew Mary Cohen and Mre. Martini. He denies in particular the 
conversations with irs. Gamble to which she testified. He says 
he never talked to Kerie Gamble about putting anybody to work or 
giving a civil service rating. He denies that he ever received any 
of the sums of money concerning which Mrs, Gamble testified; admits 
that he epoke to Mre. Bolton in the coffee shop; denies that he 
ever eaid he would returm the money he had received for the pur- 
poses stated by lirs. Gamble, and denier the conversation concerning 
which Mra, Martini and Ure. Gamble testified and which they said 
took place in the ceffee shop of the Sherman hotel. 

This is, we think, a fair suumary of the evidence as 
disclosed by the record. 
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Defendant contends in the first place that sinee the 
charge made against him is conspiracy, by reason of the nature of 
the offense at least two persons, each with a common criminal in- 
tent and « common design to form a conspiracy, are required; that 
where two only stand charged and it appears on the trial that one 
of them is not guilty, the other must also be held not guilty. De- 
fendant cites 6 KR. C. L. 1065, 1066, which states the general rule 
of law in that regard. That rule, however, is not applicable to 
facts appearing here for two reasons. In the first place, Mra, 
Gamble was not found to be not guilty; om the eontrary she was 
granted immunity and testified for the State to facts and circum. 
stances such as, if true, would conclusively establish net only 
the guilt of the defendant but aleo her own guilt. It is true 
that in the course of her testimony she denied that she ever en- 
tertained any criminal intent and explained that she relied upon 
defendant's explanation that the dealings in which they were both 
engaged were not forbidden by law. Of course, they were both eon- 
eclusively presumed to know the law, and the specific intent to get 
the money from their dupes was established by her evidence. In 
the second vlace, the rule is not applicable fer the reason that 
the indictment charges a conspiracy by Cohn, Marie Gamble and other 
unknown pergons to obtain money, and the evidence which we have 
already recited tends to show that one of the unknown persons so 
eonspiring with them was Are. Keliie Eolten. whe rule to which de- 
fendant appeals, therefore, ie not at all applicable to thie record. 

It is further contenddd that the facts established 
by the State show an entire absence of any agreement to use false 
pretenses; that there was no arrangement to set up and represent 
® false condition shown to have been made, and that no plan was 
formed te falsely represent a present existing or a past fact. It 


is urged that the activities of defendant and kre. Gamble were 


% 


add conte, dads geeig ta2kk ect at abastmon geahaw tet 8 eee 
le etedas ene to noases yd ,yoatiqamve el oka tentege whew egrets 
wai ientutto agunne ¢ ddtw gap ,atowteg ows Sekod tn Seno Tro° eile 
tadt jhenlepor om .youriquwes « aig) oF sBlewh commons bas eRBe 
eae tadd fodtd aft ae ciesaqe 34. bate Begieds heeds yiae ows exodw 
ook .4otiny fom bind of enis Ieua tare exo Uhbing Seah adds T 
olug faxonny ost andade dakde ,290L 8006 sO athe nedae tmubaet 
ot ohisatiqgs son si .serewod ive ded deeget. Sade ak wad te 5 
sete ,soedg ga3tt odd al ancaacs ovt aol ened sattesags aged 
Ree ade CLMTIAOs 946 Ko {Wille Son of of bawet tom caw wldan® 
omnis bas stax ef sted alt vot bethivess bao chow festerty 
Nino 20m da dideine Yieviewionoy bivow sits T2 me sewer meomete 
eutt ao oh tiling wo ton vele aud tantne ted edt to fikeg ont 

nth weve ate fede Polagh ave qaomteass tod te omteres one ak dente 
_Mogu beilo aids. tard bouleique bite taadat teehee vow eoenret 
sod oxpw yedt datde af ogaitach edd gedt mobites wt orate toh 
often. fod etew x9is yootoo TO .met yt nonhtdno’ tes oer oe 
tog of. duesak oltionge any ba ,wel ond wack ot Deaweoty elev tewie 
ol .eenedive sodh qd bodiekidases cow eogub that mext yeate OH 
feist noness est sel addaciigqags ten @t ature ait ,onety bee ene 
tedse baw pike) ehre ,akoo yd yeatiqtnss: « eegisde 











eyed ov tiolsw eonsdive sd fas, yous alagde of: soared nena 
oo anon tag Meaning odd Le gne Sasi? Hoda od shad, valde aun 
“ob Medte of oft eG .noskod C2isok 01k ane wmcitaitiw gakaige 








ebrenet shit of eifaviigga Sle te tom al ,ove'tetedd ten tea 
hesniidetae ateoxnt es tect bobueanon wenigre? ak Fi. hone aR 
Meier one 96 tonmeotge cae To eannads onhiny pagers aemaere 
 taegateot bam qu den of faaweyaarese on Aue wresd sett Lspieuinaadl 
tee naic on sand bas Shum mond ovast od cree oalTRbdoe wated @! 

tl ,das? song @ x gnisatus damaerg « sama gor wlne La os Syacrey 
7 exew ofduwd will baw tmboe'teh ‘te nels ivadom eit ian ot sass csineal 





separate and that Mrs, Gamble developed her own field, mode her 

own arrangesents, procured the money and took it to defendant 
voluntarily. There was, defendant says, no conspiracy to get money 
from persons, and if Marie Gamble got money from them, it wae her 
concern only and defendant could be charged only when she delivered 
it to him, irs. Gamble's evidence, it in oaid, is peeuliarly blank 
as to what she told the persons from whom whe took money, and it is 
not apparent from the evidence that there was any conspiracy to get 
money from these persons by sny false pretences. It is argued that 
irs. Gamble got this money in her own way; that defendant did not 
conepire with her in that regard but that he simply entered into her 
arrangements and was just an ageney to carry them out. In other 
words, there was ne plan between them to get the money by any false 
preteéncern. 

The record docs mot sustain this contention, tut shows 
ou the contrary that defendant did make false representations of an 
existing fact, namely, hie ability to secure civil service positions 
The testimony of Mrs, Gamble is that defendant told her that he 
had an “in* with the civil service cowminzion and that he could 
"fix® it. This was a representation of an existing fact which the 
evidence discloses was untrue, 

In People vy. Koscielniak, 257 Ili. Apo. S14, this 
eourt recently held that a representation that a person by reason 
of his political connection could "fix" a criminal ease then pend- 
ing, was & representation of an existing fact. The rule there 
adopted is, we think, applicable here, It was not necessary, in 
order to establish defendant's participation in the eenspiracy, 
to show that the parties to it made a definite and complete pian. 
In the comparatively resent case of Peovle v. Blume, 259 111. App. 


647, where four defendants were held guilty of a conspiracy, this 
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game point wae raised, and we sald; 

"It is true that there is no evidence that these four 
defendants all met together at a particular time and stated in 
detail the means whereby they were to defraud Shekleton brothers, 
but such an understanding must be inferred from their acts. There 
vas &% cowmon design and purpose in which Stein, Madig, Lee and 
Blume each performed their several parts, ‘they were willing 
defraud anybody, and under the leadership of tagid they were 
brought in contact with Shekleton Brothers ond suceeeded in 
defrauding them. This io sufficient evidence upor whieh to 
base a verdict in « conspiracy case. a in, 240 


il, 60; Peqple vy. Foindexter, 243 112, 60; Feouie veal insky, 
300 Tli. 92. 

As there, so here, each of these parties, the evidence indicated, 
performed his or her part towards the common end, Ure, Bolten 
furnished the place at whieh they met; ire. Gamble carried the 
representations of defendant to the intended victiae and defend- 
ant divided the proceeds obtained from their comaon enterprise 
with Mire. Gamble, keeping the larger share for his own use. ‘The 
false pretense in this case was the sasertion by defendant, 
through his co-censpirater, irs. Gamble, that he had an "in" with 
the civil service commission and that he was able te furnish civil 
service positions irrespective of whether the applieants were en- 
titled to them er not. 

ik It is further eontended thet the evidence fails to 
show that this defendant in guilty beyond a reasenable doubt, and 
it ie urged that defendant stands convicted upon the uncorroborated 
testimony of Kariec Gamble, an alieged co-conspirator, whe was promise 
immunity by the State in order to obtain her testimony, If defend- 
ant's guilt rested upon the testimony of lire. Gamble alone, without 
corroboration, this contention would require grave consideration, 
but the finding of guilt does not, am we read this record, depend 
upon the uncorroborated testimony of Mrs. Gamble. On the contrary, 
her story is corroborated by a large number of witnesses, by written 
evidence and by the fact that the history she narrates of this 


tratisaction seems under all the circumstances not unréasonable or 
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improbable. Her testinony is corroborated alao by the testizony 
of Bre. Martini, the only person other than irs. Gamble aad Mre, 
Bolton, *ho seems to have come in direct contact with defendant 
in these transactions. ‘the relations of kre. Martini and Hrs, 
Gamble te defendant do not appear to have been unfriendly. Bo 
sufficient motive is disclosed for their accusation of defendant 
if he was innocent, It is true, as defendant suggeste, Krs. 
Gamble does net appear to have been a person of high ideale, and 
thie is shown vy the fact that she made application for/eivi2 
service job, while she had another person take the exauination in 
her name. Thies suggestion does not, in our opinion, help defend- 
ant's case and, apparently, the jury so regarded it. These con- 
epirators were well and continuously acquainted with each other. 
They were not unfriendly, and the impression produced by « careful 
examination of the record ie that they were both guilty beyend any 
reasonable doubt. We do not forgetthat good character is te be 
presumed without preef to the contrary, but that rule has little 
weight as against positive testiaeny consistent with ali the facts 
and circumstances appearing. Defendant hae had the benefit of a 
fair trial by jury, and the verdict of the jury has been approved 
by = Judge who saw and heard the witnesses, We have no reasonable 
doubt of hie quilt. 

it is further urged in behalf of defendant that while 
the indictment charged a conepiracy te defraud certain persona, the 
evidence in fact showed a conspiracy to defraud the publie generally, 


and that for this reason there is a variance. Although the indict- 
ment does not allege a conspiracy to defraud the public generally, 

it alleges a conspiracy to defraud certain persons named and other 

persons unknown to the jury. People v. Lowell, 229 Ill. 227, cited 
and relied on, is therefore net in point, 


The judgment of the trial court is affirmed, 
AFFIRMED, 


O'Connor, P. J., aid KeSurely, J., soneur, 
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THOMAS J, GRADY 





Complainant, 
ve. 
BILEEM GRADY, 
BILERN GRADY, 
Cross-Complainant, 
Appellee, INTERLOCUTORY APPEAL 
va. FROK SUPERIOR COURT 
OF COOK COUNTY. 
THOMAS J. GRADY and PETHA MAGUIRE, 
Cross-Defendant, a oe, relly \ 
Appellants. 264 1.A. G20 


GR. JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT. 


This appeal is in sequence to Litigation between Thomas 
J. Grady and Gileen Grady, as will appear from the epinions filed 
this day in causes numbers 55071 and 36161. 

The record here discloses that on October 27, 1930, 
upon a petition filed by Eileen Grady against her husband, Thomas J. 
Grady, anid Peter Maguire, an order was entered that an injunction 
iseue without bond restraining them, their agents, ete., from pro- 
ceeding with a certain cause then pending in the Municipal court 
of COhicage, entitled Peter Maguire #. ¥ileen Grady, and from inter- 
fering in any manner with kre. Grady's use of the second apartment 
at 6534 Worth Francisco avenue, Chicage, Illineis, in which she 
resided and from calling at the apartment or from molesting or 
interfering in any manner in the pesseasion of the same until the 
further order of the court, in accordance with the prayer of the 
bill of complaint filed by her. On January 24, 1931, a final deeree 
Was entered in the litigation between kr. and lire, Grady with 
reference to their mariteal rights. The bill of the husband and 
the crossbill of the wife were both dismissed for want of equity. 


On Mareh 25rd thereafter it appears that Peter Raguire was given 
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leave to enter a special sappearance for the purpose of upking a 
motion to dissclve thie injunction, The motion was entere@ and 
hearing sét for April 4, 1931, and continued from time to tine 
thereafter until way 23, 1951, when the court entered an order 
everruling and denying the motion. From the entry of that order 
this appeal has been prosecuted, 

It is urged in behalf of Maguire that since the 
final decree wae entered in that case the injunction should be 
Si shed uweky ancillary te the principal relief sought by 
the bill; that the diemiseesl of the bill of necessity worked a 
dissolution of the injunction ipso facto. High on injunctions, 
vol. 2, see. 1476, and Biliboard Publinhing Co, vy. NeCarshen, |" 
192 Ill, App. 384, are cited and state the undoubted general rule 
in that regard. It apoeare, however, that that phase of the liti- 
gation with reference to which this injunction was issued was not 
settled by that deeree, but on the contrary that the matter has 
been referred to a master to take proofs and ascertain the richts 
ef the parties. The rdle is therefore not applicable, and Maguire 
made no showing which would justify the diseolutien of the in- 
junction, 

The order of the Superior court is therefore af- 
firmed. 

AFFIRMED, 


O'Connor, *. J., and MeBurely, J., eoneur. 
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©. C, JACOBSEN doing business 
as AWERICAN BROKERAGE CO., 
Defendant in Error, 


MIDWEST TRADING AND SECURITIES 
CORPORATION, ING,, 
Plaintiff in Error. 


j 
is Sa | i < 
2 6 4. i elle O pi 0 
ERROR TO MURICIPAL COURT 
OF CHICAG®. 


| 
vs. 
: 





RLSOR REATER, doing business as 
HATIONAL COMMISGION COMPABY, 
Defendant in Error, 


va. 


MIDWEST TRADING ARD SECURITIES 
CORPORATION, I8C., 
Plaintiff in Brror. 
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WR, JUSTICE MATCHETT DELIV#RED THE OPINION OF THE COURT. 


These causes, which invelve the sane issues, were 
by stipulation tried tegether in the Municipal court and have bem 
eonseclidated for hearing in this court. Plaintiffs, Jacobsen and 
Heater, sued defendant corporation for the value of services al- 
leged to have been rendered by them in the way of commissions 
earned on sales of feedatuffs which, plaintiffs say, they made as 
brokers at defendant's request. There was a trial by the court 
ana findings in favor of the plaintiffs - for Jacobsen in the sum 
of $177.52 and for Heater in the sum of $200. Judgment was entered 
en each finding, and these judgments defendant seeks to reverse 
by this writ of errer. 

The claime for commission were based upon certain sales 
made and transactiocna had under the mame of Midwest Commercial Com- 
pany. Defendant contends that one Frank fT, Liddy was :deing busi- 


nese under that name and that he alone is liable in these transactions 
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Plaintiffs on the other hand contend that Liddy was in facet the 
agent and servant of defendant, trading and transacting business 
for defendant in the name of Midwest Commercial Company, end that 
defendant is therefore liable te plaintiffs fer the coumissions 
earned by then. Defendant does not contend that the findings of 
the court are against the manifest weight of the evidence. Aather 
its contention is that the evidence, which is practically uncon- 
tradicted, was entirely insusficient to suutain the findings. It 
is also contended that the court erred in its rulings upon the ad- 
mission of evidence offered by plaintiffs, wut since the trial was 
by the court without a jury en errer of this kind would not be 
reversible provided there was other sufficient and competent evidence 
to sustain the findings of the court. 

The facts seem to be that the defendant corporation 
was first organized under tie laws of Delaware under the nane 
Midwest Securities and Trading Corporation. It applied for license 
to do business in Illinois and the secretary of the state refused 
te@ sallow the use of that name and changed it te the Hidweet Trading 
and Securities Corsoration, The principal place of business of the 
defendant corporation is at los. 923 and 924 Utilities Building, 
Chicago. James D. Swan, Jr., is president, Erwin A. Brighas, vice- 
president, and i. M. Séott, secretary-treasurer, Urwin HK. Brighan 
teok the place of his father, H. &. Brigham, whe prior te his death 
January 24, 1930, had been vice-president of the corporation and 
also an officer of the North American Car Company, which company 
had offices in the same reom as the defendant corporation, i, i, 
Brigham had also been the owner of the Tuttle Valley Farms at 
Walworth, Wisconsin, and operated a mill there in whieh feedstuffs 
were manufactured. 


Frank 7. Liddy, whe at one time resided on a farm in 
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Indiana, hed a conversation in February, 1929, with H. 4, Brigham 
in the offices of the f4efendant corporation when, he says, Brige 
ham told him a let of things he had in mind about going inte the 
Molasses business and that he wished Liddy to go into the office 
end work with the Turtle Veliey Farms and aleo to operate a feed 
business under the name of the bidwest Commercial Company. SBrig- 
ham then took Liddy into defendant's office, shewed him the desk 
he was to use and handed Stott, the secretary-treasurer, 4 letter 
whieh he had dictated te his stenographer addressed to Stott, 
stating that Liddy was to work for $50 a week and receive 10% 

of the prefite at the end of the year. That was in the Latter 
part of Februsry, 1929. Brigham told Liddy they had stationery 
marked "Midwest Commercial Company’ which he eould use. Shortly 
thereafter H. H. Brigham sent Liddy for a two days' trip to iook 
over the will at Wailvorth, Yisconsin, and paid his expenses. 

When he returned from Wisconsin Liddy commenced buying and selling 
feedstuffs in the name of the Midwest Commereial Company and con- 
tinued to do so until June, 1930. These transactions were all 
conducted at 327 Scuth LaSalle etreet in the offices oceupied by 
the defendant corporation. The Kidwest Commercial Company had no 
corporate existence, kent ne books and hed no bank account. Dee- 
fendant Kidwest Securities and Trading Company had two bank pasea- 
books showing transactions with the Central Trust Company of 
Illinois, where it kept its bank account. These passbooks are in 
evidence as Exhibits 53 and 54. The evidence shows that Liddy used 
the passbooks in conducting the business and that when checks and 
drafts were received by the Midwest Commercial Company Liddy turned 
them over to Atott, vhe made out deposit slips, took the checks 
and drafts te the bank and deposited them in defendant's account. 
Liddy eays that he delivered sueh cheeks and drafts to Stott every 
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day as they came in. The drafte drawn against purchasers te whem 
produce was cold in the nawe of the Midwest Commercial Company were 
made out in the name of the Midwest Trading and Securities Company 
and each time a draft with bill of lading covering shipment was 
drawn on the Kidwest Commercial Company, defendant's cheek was 
given. In other words, the entire banking business of the Midwest 
Commercial Company was done in the name of the defendant Midwest 
Trading and Securities Corporation. All drafte and checks received 
by Liddy and by the Hidwest Commercial Company were turned over te 
Stott and were endorsed to the Midwest Trading and Securities Cor- 
poration and’ deposited in their account. Liddy, whe was managing 
the Bidwest Commercial Company, never signed any checks, never en- 
doreed any checks and never signed the name of the Hidwest Coumer- 
Gial Company to any checks. His position seeus to have been that 
of the manager of the Midwest Commercial Company, but he at no time 
invested any money in that concern. Every two weeks Liddy received 
@ salary of $1038.35 for his services from the defendant corporation. 

Plaintiff Jacobsen dealt as broker with Liddy. He made 
sales for the Kidwest Commercial Company, Oe, -. er by plain- 
tiff's Exhibite 1 to 16, showing a total brekerage commiesion of 
$277.50, on which the sum ef $100 was paid by cheek ef the defendant 
corporation. 

Defendant paid not enly the salary of the manager but 
also all bills fer telegrams, freight charges and feedstuffs in 
transactions conducted is the mame of the Midwest Commercial Com- 
pany. It was stipulated by the parties on the trial that there 
were several hundred cheeks signed by defendant corporation for the 
Midwest Commercial Company bearing the signatures of James Swan, Jr., 
and i. M, Seott. It appears that from the beginning of Liddy's 


connection with defendant in February, 1929, up to June 5, 1930, 
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576 or more drafte of this kind were drawn on the Contral Trust 
Company by defendant company te various payees for transactions in 
feedstusfs of the Midwest Commercial Company, 

if a fact may be proved te the satisfaction of a court 
of law by the inductive method, this evidence would seem to eathb- 
lish beyond a doubt that Liddy managed the Midwest Commercial Conm- 
pany, a8 it was called, solely as the agent, expleyee and manager 
ef defendant. ie had no interest other than that in his salary 
and commiasions which were puid by defendant according to the terms 
of his contract. the evidence indicates that where prefits were 
realized these passed into the bunk account of defendant, and it 
does not appear that Liddy or anyone other than defendant had any 
interest therein. 

The finding of the trial court is sustained by a 
preponderance of the «evidence, and the judgment ef the court 
is affirmed, 

AYFIRMED. 


O'Gonnor,.?. J., and BoSurely, J., concur, 
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ELSOR HEATER, Doing business as 
RATIONAL COMMISSION COMPADY, 
Defendant in Error, 





a 


vs. 

OF CHICAGO, 
MIDWEST TRADING AND SECURITIES 

CORPORATION, INC 


Plaintiff in Brror. 
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2641.4. 629° 
BR. JUSTICE KATCHETT DALIVERED THE OPINION OF THE COURY. 


This case was consclidated for hearing with Ne. 
36352, in which an opinion has been filed this day affirming 
the judgment ef the trial court. The issues in the two cases are 
identical, and for the reasons stated in the opinion filed in 
that case, in this case also the judgment of the trial court 
is affirmed. 
AFFIRMED. 


O'Conner, 7. J., and MeSurely, J., coneur. 
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35362 4 
¥, B, MOWER, : 
Defendant in Error, j 
vs. 7 
OF GOOK COUNTY. 
EWALD VIRTHS 


Plaintiff in Error,  ) 


2641.4. 620° 


Rw \% 


BR, JUSTICE RATCHETT DELIVERED THE OPINION OF THE COUNT. 


This is om appeal by defendant fren a Judguent in the 
gum of $9500 entered upon the verdict of a jury in an action on 
the case for personal injuries. 

It is urged for reversal that pleintiff failed to 
establish the fact of due care on his part; that he wae guilty of 
contributory negligence and that an instruction requested by de- 
fendant at the close of all the evidence should have been given 
for that reason. It is contended also that the verdict is against 
the manifest weight of the evidence and that the court therefore 
erre@ in failing to grant the metion of defendant fer a new trial. 

The declaration in its eeveral counts alleged that on 
June 13, 1928, defendant owned, possessed, used and operated an 
automobile which he was driving in an easterly ard northerly 
direction slong Jackson boulevard near ites intersection with 
Springfield avenue; that at the same time plaintiff was proceeding 
in a westerly direction along Jackson boulevard on a motorcycle; 
that defendant so carelessly, negligently and improperly managed 
and controlled the automobile that by reason thereof the autonebile 
of defendant turned from the eastbound direction te the north on 
Springfield avenue and collided with and struck against plaintiff 
and the motorcycle on whieh he was riding, injuring him. One eount 
alleged that defendant drove his sutomebile at the time and piace 


in question wilfully, wantonly and recklessly, and another alleged 
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that defendant drove his autémobile to the left of the center of the 
intersection of Jackson boulevard and Springfield avenue, injuring 
plaintiff, 

The errors assigned and argued require a careful review 
of the facts. Plaintiff was an electrician employed at the Uni- 
versity of Chicago. At the time in question he lived in Yorast 
Park and in going to and from his work rede upon a Henderson motor- 
cycle, He was accustomed to ride motereycies and, in feet, rode 
one im England during the war. 

| He says that on the day in question he was returning 
to his home by way of the park system and that he came inte Jackson 
boulevard at Hamlin avenue, Jueeckson boulevard runs cast and west, 
Hamlin avenue north and seuth, There were stop ligts at the inter- 
section of Hamlin avenue and Jackson boulevard, end when he came to 
the boulevard the traffic lights were against him. It was then 
about five or five-tnirty o'clock in the afternoon. When he got the 
Signal for the traffic to move plaintiff turned weet on Jackson 
boulevard. 46 says there were two cars ahead of him; that he paseed 
them inmediately after he turned to the west, within approximately 
50 feet of the corner, and that there was nothing else shead of him 
from then om down to Springfield avenue except the cars parked at 
the north curb. Springfield svenue is another public highway which 
intersects Jackson boulevard and runs north and south, Unlike Ham- 
lin avenue, there were no traffie lights at Springfield, the next 
traffie lights west of Hamlin avenue being at Crawford avenue, « 
Herth and south street two blocks west of Hamlin. 

Plaintiff eaye that when he passed the two cars he was 

in the center of the street and then awung over towards the north 


curb. He thinks that as he traveled westward in the bleek from Han- 


}in to Springfield there was no eastbound traffic, but that there 
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were several cars between Crawford ané Springfield going east, one 
of which was the car of defendant, and it was over the dividing line 
of the center of the street when plaintiff first moticed it. It 
was then about a quarter of o block away. Pinintilf saye he swung 
over further towards the north curb, while defendent’s autenebile 
continued east; that he crossed inte the intersection of Spring- 
field and Jackson, and that when he got to the nerthwest corner of 
the intersection defendant turned left intending to ge north on 
Springfield with the result that defendant's sutomobile and plein- 
tiff's motorcycle coliided. Pilaintisf says thet the automobile ran 
into him and struck him on the side and left leg; that he was thrown 
inte the street and his motorcycle went up sgainst the curb of the 
nerthweset corner of Springfield and Yackson; that defendant stopped 
his automobile with the left front wheel about in the center of the 
west cross walk ef Springfield. A paneing car took plaintiff te 

the hospital. There is no doubt that the injuries he sustained were 
of a very serious noture, in fact it ia mot contended by defendant 
that the damages are excessive. 

Plaintiff bought the motorcycle about ea month before 
the aceic¢ent from a man in Usk Park whose name he wae not able te 
remeuber. He says that as he rode in Jagkeon bewlevard he had an 
unobstructed view toward the west; that he sar the ear driven by de- 
fendant coming east when it was about a quarter ef a bleck from him 
and was 150 to 200 feet fro= the west line of Springfield avenue; 
that defendant kept cowing and plaintiff kept going; that plaintiff 
was traveling at about 20 miles an hour; that he had a speedometer 
on the machine but did not look at it. Concerning defendant plein- 
tiff says: “I did not see him swing into Springfield avenue; there 
was nothing to obstruct my view. I came right on and the left front 
wheel of his autg@mobile was in the weet cross walk of Springfield 


avenue, twe or three feet north of the curb line of Jackson boulevard. 
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*** At the time of the collisien he was right on Jackson boulevard. 
His car stopped directly. He wasn't in Springfield at all; ne | 
aidn't turn into Springfield.” 

Ky. Shoop, ® police officer for the Yeat Park Board, 
testified for plaintiff that at the time in question he was walking 
weet on Jackson beulevard about 25 feet east of Springfield avenue 
on the north side of Jackson; that plaintiff's motorcycle passed 
him going, es he judged, at from 20 to 25 miles an hour; tuat there 
were no autGmobiles ahead of the motorcycle when it passed him; thet 
the eastbound traffic was rather light, while the westbound traffic 
was rather heavy; that defendant's autesobiie, which was going east, 
came up to make a left turn, snd that the automobile and motoreycle 
collided on the northwest corner at the sidewalk line on Springfield 
avenue; that the automobile did not get inte tne pavement of Spring- 
field at all, but that the left corner of it was practically up te 
the northwest corner of the intersection. He says that when the 
motoroycle passed him it was, he would judge, about six feet from 
the curb of Jackson, an’ that he @1d4 net recognize any change in 
the speed of the motoreycie from the time it passed him up to the 
time of the collision; that he did not notice any horn, signal, or 
anything of the sort from the automobile, He further says that he 
first noticed the automobile about 50 er 75 feet west of the west 
line of Springfield avenue; that it was semewhat over the center of 
Jackson boulevard; that the autouobile started to aake a turn into 
Springfield but did not get into Springfield; that at the time of 
the collision the automobile was headed northeast and was just abeut 
even with the ourbstone line of the west sidewalk of Springfield. 

Another police olficer testified that at the time in 
question he was etationed at Hamlin and ZTackson regulating traffie; 
that when the accident cecurred he got into the next ear going west 
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and got down to Springfield avenue where he saw the motorcycle up 
againet the curb; that the motorcycle was lying at the northwest 
corner of Springfield and Jackson, mostly on Jackeon; that the au- 
tomobile was on the north side of Jackson about seven or eight 
feet from the motoreycle; that the radiator of the car was headed 
north, but that no part of the sautosobile was in the pavement of 
Springfield. 

The evidence for defendant tends to show that he lived 
in Chicago all his life; that the automobile he was ¢riving at the 
time in question was a Willys-Knight which he bought new April 25, 
1928; that he had used the ear every day, and that four times eaéh 
day he made the turn at the corner of Springfield and Jackeon. He 
says that ae he ran the autemobile east he intended to turn nerth 
into Springfield avenue; that as he approached Springfield there 
were cars coming from the east, the traffic being heavy at that 
time; that he waited for a space which he noticed about 75 feet 
away; that he came up to Springfield avenue and made a short turn 
into Springfield; that the nearest car coming from the cast to- 
wards nim at that time was about 50 feet away; that there were two 
cars abreast coming towards him, He testifies that before he 
turned he put out his left arm horizontally to signify hie inten- 
tion of turning; that the cars going went were some 75 feet east 
when he turned into ‘pringfield, and that when he got te the north 
curb of Juekson boulevard he heard a motoreycle; that he looked 
north and then east and noticed two autémebiles side by side and 
the motorcycle was coming west close to the curb ahead of the auto- 
mobiles going, as he would judge, about 40 miles an hour; that his 
attention was attracted by the loud explosions of the motercycle; 
that when he saw the motorcycle he shut off the ignition of his 


ear; that he was stopped there three seconds when this motorecleyle 
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came around the car and plaintiff etruck the right-hand headlight 
in the rear with his shoulder and the motoreycle collided with the 
right-hand fender and dawaged the radiator. Defendant says his 
automobile had come to a full stop at the time of the collision; 
that the motorcycle ran north into Springfield avenue and made a 
curve; that hie autewoblle at that time wes just in front of the 
parkway of the sidewalk; that after plaintiir's shoulder struck 
the headlight of defendant' s car plaintiff fell of the motorcycle; 
that the motorcycle swung around in front of the ear and lay about 
two feet in front of the car and about 15 feet north of the north 
gurb of Jackeen boulevard. Defendant says that the first time he 
saw the motorcycle it was 25 feet east of the building line, which 
would be about 35 feet from defendant; that the motorcycle was then 
Just one length in front of the automobiles approaching from the 
east, and that it was over toward the north curb; that he was then 
leoking east on account of the explosions of the motoreycle; that 
he went across to the north curd of Jackson boulevard before cutting 
down the ignition; that he turned it off when he heard the motor- 
eyle exploding snd thought there might be trouble. He testifice 
that he had never heard such explasions before; that the motorcycle 
game weet on Jackeon while he wae still standing, and that plain- 
tiff turned north into Springfield; that »laintiff ran inte the 
front end of the headlight of defendant's car and “kind of side- 
swiped" the side of the car; that the motereycle then fell over and 
plaintiff fell off toward the north; that the headlight of defend- 
ant's ear was bent in backward, right front headlight crushed, the 
glase broken out of the front, the radiator leaking and the axle 
out of alignment, 

Two school boys, Leonard Rome and William llemmons, who 
were about 14 years of age, testified for defendant that at the 


time in question they were at the southeast corner of Jackeon boule- 
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vard and Springfield avenue and were walking north. Leonard says 
that they stood there waiting for traffic to go by and saw two or 
three cars in a line going west and saw defendant's car coving from 
the west when it was about 350 or 40 feet from the west line of 
Springfield avenue; that when he first saw it it wae turning north 
in Springfield avenue; that plaintiff's motorcycle was about 40 
feet from the corner when he first saw it going west on Jackson 
quite close to the north curb; that defendant's ear was not in mo- 
tion at the time the motorcycle turned into Springfield; that the 
motorcycle hit the car around the fender and bumper. He thinks the 
motorcycle was going about 26 or 40 miles an hour, ile says that 
the autozobiles were ahead of the motorcycle; that plaintiff was 
passing them up; that there were some cars slongside of him or 
passing and some behind him. 

William Henmone says that he noticed automobiles going 
weet about 20 feet east of Springfield avenue; tnat he noticed the 
Gar that turned into Springfield avenue; that it was starting to 
make the turn when he first saw it; that ae it started te make the 
turn he noticed some cars coming from the east; that he did not 
notice the motorcycle until the automobile turned inte Springfield; 
that the motorcycle was at the northes#t corner when he first 
neticed it in motion; that it turmed north inte Springfield avenue; 
that the auto was north of the north line of Jackson boulevard when 
it stopped; that the motorcycle continued into Springfield avenue 
and the two collided. In his opinion the apeed of the motorcycle 
was between 20 and 30 miles an hour. 

The autoxebile mechanic who repaired defendant's auto- 
mobile testified that the right front fender and the headlight were 
smashed against the raidator, one axle and the radiater shell were 
bent and the coil was damaged, 

The authorities cited by defendant (and many others 


wget Btemeed = sditen galilier stew ban @snteve ek 
96 eee wae bax ES by OF OftIest et oleate tinh ae’ ent daae 
mort githade tad el fushae'teh was bas fasw gation anki a at ate setts 
Re antl Feew okt mort sant OB ae 06 dudde naw FE ssi ita 
oten giankexud avy 92 $2 Wan Ford of aedw tace psuaswe BH 
‘Ob tuads enw Otoyotodos er Litatsiq getit pottaw ea pints beat at 
‘teeitowt-no Seow gitig’ th wie tect $0) tedw canned ot aoa an 
ee ee ee ee 
eal Pats hed gAdtg® otat peexut ehoyoroton ats omht ‘ent ta eke 
ads exabdt 9% steqaut bas ids? oa@ havets we aad ahd stoyetoton: 
Sat deen oh sewed we Cotte US 46 at aoe getey aie heahducion 
tow Tiltatwdd Fats joloyetotom sit “Lo berits stew Hoth : 
‘9 whi lo @Regdols e180 se1G2 eter ainese Pmt (tnt sittin, 
att bansind anal” me gateaed 
yatey wa lidoueton eure ost Feds eye snomert tee ** FH 
8 Keotien od tens pouteva blot tgahiqd “to baee goer OS teed shiew 
9s waltede @av $2 sect fomeve ini taaixg®? orat he 9 ‘pailt “tao 
std SMa oF DOPINIe FE we Yedd (31 win Ferkt ot Rode meat ost lan 
Pon fab On seal ¢2ee8 O49 wext gatas ater see Baoktd edt dius 
| phaedtgattgs apat powtw? oLivemerin wy citar stocoeaven ode sition 
govl't wel ned rewten Poeosldeon odt ds wow aka yedoden | 
tnctiites: iia Wak: dita Wetcnt 0 take ali WE 14 bditven 
avite bravedved uptiindt “to snit dito ele to Aetom eae cue ont tute 
‘pitttenin kbd tyntrgh ebek: tonal daon eioverodoat ert? ‘arte ifort 
panne esis “to beoga wits aolubqe aid nt .bobes cde 3 len 
Ate me @oLhet QO Boe OF Satchel 
«tum wi tudhie tet hexane ow obitadorw oLidenotum ont” a wnbty 
exer tig iitand on? hoe sebce't saort tdgia wold taid bo Petwed @£iom ; 
 ereme Lieve ential nad Toten ine odd temkege peteone 
ae: aul uaerl veslioes oat | 


e tetlanll 





























which might have been cited) shew the rule of law in this State to 
be that in cases ef this kind the burden of proof is upon the 
plaintiff to establich affirmatively the proposition that at the 
time and place in question he was free from contributory negiigene 
and in the exercise of due care. (Galumet Steel Co, vy, Martin, 115 
fll. 368; Stack vy, Bast St. Louis Ky, Go., 245 lil. 308; Sauer vy. 
Hinde, 193 Iii. App. 413.) ‘The allegation of due care is a material 
averment of the declaration which the plaintiff must prove in erder 
te establish a right of recovery. Under ordinary ciroumetancesr the 
question of whether the plaintiif is or is not guiity of contri bu- 
tory negligence is « question for the jury, but when there is no 
evidence frow whieh a jury can find rearonably that the plaintiff 
wae in the exercise of due care, plaintiff ae a matter of law is 
not entitled to recover, When a manifest preponderance of the 
evidence tends to show that the plaintiff is guilty of eontributery 
negligence, it ie the duty of the trial court to set aside a ver- 
dict for the plaintiff, and the failure to aliow a metion by de- 
fendant for a new trial under such cirewistances is reversible 
error. Donelson vy. Bast St, Joule Ky, Go., 235 11). 625, 

“ It de urged in behalf of defendant that the verdict ef 
the jury conflicte with the clear weight ef the evidence, and we 
are of the opinion, after a consideration of it, that piaintirr 
aid not prove - which it was necessary for him te do - that he wae 
in the exercise of due care just before and at the time of the 
accident in whieh he was injured. Ye reach this conclusion, 
assuming hie own testimony gives a true wd correct narration of 
the ciroumstances under whieh he received his injuries, He says 
that he could see the qutomobile ef defendant as it approached from 
the west. His view was unobstructed, but he doses not say that he 
aid anything which would in any way tend to prevent the collision. 
It was just as mich his duty as it was the duty of defendant to be 





& 


of eeett alee at wel to el oct weun (hedte wend ove daytime aighee 
©) pike ogy WE Tosxe TO nebsed out had wkad te eam mk tare ae 
bee te 7ad0- modtiacqore eit yievitawel Nhe se Lidwtee oe Tigatety 
wer Digest eee eet gett eau sl seddeoug at seaty fee embe 
is $8. saeuben) - Stee anh ke. b sakemien mit mb hee 
a coiniae* 1808 oe aps 198 MH med, 288. dealt Roa 7088 S40 
fabwestet a xi etss. cub to molteystin ant ian — ot 8 clined 
edt? deoteteuinxie: Visniice seat. ote veees te pa - penn 
Mitteteed To yt ilvg tea sf to at Tidtebe fg ott te re to mobteoup: 
gh st odes sore gud. exut anit tot aid soup 8 82 sent hagent ered 
UWbwtety ws saa? chiendaese had ama: weet :  atiite vot sense bee 
ai Wet 86 istise a ae Vibtdbaty Sad aay to welonane. ont st eew 
arene et herstand dum 
eteiadixsnes to yo ity at Titatele ad daar aie oonobive 
witevir hlee toe ot Pty09 ‘fades ost ay vtws ote 9 22. opmmgt Sym 
- i ee Ck PeM ys wOlke oF s1utiay ans: fie Veneta ome tor tok 
 sédtoumres at soonns ie tte sous aha tot ean t Sumbant 

bos Sa QQRR ehh: 888 «ai th alvol oh 3 i tone 
te Soibuer ans dey gamdosteh to chin oh Beate jae ne a Saitou 
ov hae \ooarhtvs ade ‘to togiee tee to odie tidy) woot eran, 
Pebtakekr gant Ft) te tobes tah Sa now ae fee aohaige is Sail 
tam or Sal = OB he wis <0 hedainih Gas saw ig Gabe + peek | 
Ngee te erakd bie $e hae ws cred: tout ome uh te oute 

| wekentntes eiat coset of adr’ wr yee ph ui 











Mets Mi Bete SRM Pilyainigq ext Sotde te b SLM: 











eke to wo natah so oes ¢ teat Lowes A ment” 















on guard and to us@ reasonable diligence to the end that the Cole 
lision might be prevented. The operation of a motorcycle upen 

the streets of Chicago is not without its perils net only to the 
operator but to others using the streets, it is the duty of one 
riding such a vehicle to use due and reasonable care in view of the 
nature of the vehicle and all the clrowistences under whieh he is 
riding. If plaintiff's evidence is true he either saw or could 
have seen defendant as defendant made the turn inte Springfield 
avenue, He saya he did mot see defendant. If his evidence to the 
effeet that he had an unobstructed view is true, he cought to have 
geen him and weld have seen him if he had looked. Plaintiff says 
that he wae going 20 miles an hour, but the damages to defendant's 
automobile indicate a much greater speed, and plaintiff does not 
any that he lessened the speed of the motorcycle as he approached 
the crossing. The foree with whichthe motorcycle struck the automes 
blie must have in a large measure resulted rem the apeed at which 
plaintiff was riding, for all the testinony seems to indicate that 
defendant's automobile either was moving slowly or had come practi- 
cally to a etandetiii. 

We think a clear preponderance of the evidence as it 
stands in this record indicates that plaintiff was in fact guilty 
of sontributery negligence tending to eause the injuries he received 
and that the trial court should have granted a new trial for that 
reason. 


Yor the reason that the verdict is clearly and uanifestly 


againet the weight of the evidence se far as the care on the part of 
plaintiff is coneerned, the judgment of the trial court is revereed 
and the cause remanded for a new trial, 


REVERSED AND REMANDED, 


O'Connor, P. J., aissenta: 
MeSurely, J., eoneurs, 
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OF CHICAGO, 
CG. A. BRICKSON and GERTRUDE 
P, BRICKSON, 


35399 \_- 
j 
WINKIZ ¢, BUTTS, t 
Appellant, ie 
APPEAL ROK BRURICIPAL COURS, 
vs. 


Appellees. 


“ 
e641 I.A. 620° 
MR, JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


This is an appeal by Minnie 0. Butts, plaintiff, 
from an order of the Municipal court entered July 31, 1931, set- 
ting aside and vacating the default and judgment theretofore en- 
tered by the court June 6, 1951. ly agreement of the parties the 
enuse has been consolidated for hearing with causes Nos. 35400 
and 35401 now pending in this court, wherein the reeords require 
adjudication of the same questions between these parties. 

These litigants are not strangers in thie court, 

On March 2, 1931, in cause nuzber 34696, and on Maren 23, 1931, 
in causes numbers 34697 and 34898, opinions in which are not yet 
reported, thie court affirmed judgwents in fercible entry and 
detainer in favor of thie plaintiff and against these defendants. 

This particular suit was begum April 18, 1901, and 
Plaintiff in her stateent of claim discleses an action against 
defendants upon the bond given in appeal and claims damages in 
the sum of $7710.35 and interest at 5% on that amount from March 
17, 1931, to date of judgment for unreasonable and vexatious 
delay. The statement in each case was verified by affidavit. 

The record further shows that May 15, 1931, defendants 
filed an affidavit of merits and that June 8, 1931, this affidavit 
of merits was stricken upon plaintiff's motion, the evidence heard 
by the court with a finding in each case of the auount due from 
defendants to plaintiff, and upon these findings the court entered 
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judgment and ordered that execution issue thereafter. 

June 12, 1931, defendants made a motion that the de- 
fault and judgment be vacated and set aside. This motion was eon- 
tinued until June 26, 1931, when it was overruled ond denied. 
July 15, 1931, defendants made a motion to vacate and set aside 
the order of June 26, 1931. July 31, 1031, that motion and de- 
fendants' motion to vacate and set aside the default and judgment 
of June 6, 1931, were sustained and an order was entered granting 
defendants leave to file an amended affidavit of merite within 
ten days. From thia order of July Silat this appeal is prosecuted. 

The bill of exceptions shows that July 15, 1931, de- 
fendante filed a petition in support of the motion made on that 
date ond that thie petition was verified by C. A. Erickson. The 
petition recites that judgment by default was entered June 6, 
1931, upon a suit on an appeal bond executed by defendants in the 
gum of $16,000 conditioned upon the successful prosecution of the 
appeal from the judgment obtained by plaintiff, Kimmie ¢. Butts, 
in a forcible entry sult om August 4, 1931; that the bond pre- 
vided that if G. A. Brickson should effectively prosecute an ap- 
peal and pay all rent then due or that might become due before 
final determination of the suit amd also ol) damages and loss 
sustained by plaintiff, with coete accrued or whieh might accrue 
in ease judgment was affirmed or appeal dismissed, the obligation 
should be void, otherwise to rewain in full foree mand effect. The 
petition further estates that the total rent due under the terms of 
the written lease, upon which judgment for possession was entered, 
was $7650, 

The petition avers that judgaents in the three cases 
for a total sum of $20,663.39 were entered in fever of plaintiff 
for accruing rent; sets up the numbers and titles of the cases 


wits the smounts of the judgments entered in faver of plaintiff, 
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ang avers that eald judgments are excessive and exorbitant and 
more than plaintiff's claim. It is further averred that on June 
12, 1931, ©. A. Erickson appeared in court with his attorneys on a 
motion to vacate the default judguents; teat they understeod the 
eourt to say that the motion was continued to June 20, 1931; that 
they appeared in Judge Helander's court room on June 20th and were 
informed by the clerk that the motion hed been overruled on June 
19, 1951; that ©. A. Erickson did not heve his day in court. The 
petition prays that the Judguents entered by default may be vacated 
ond set aside, leave given to file affidavite ef merits and the 
case set for trial on the merits. 

Defendants have made « motion in thie court to dismiss 
these appeals upon the theery that the order of July 31, 1931, was 
interlocutory and not final and appealable ond that motien hus been 
reserved to the hearing. Ina support of this motion defendants cite 


on, 232 Ill. App. 461; Walker vy. Oliver, 
63 Tll. 199; City of Park Ridge v. Murphy, 253 111. 365; Cramer y, 
221. Comm") Men's Agnog., 260 Ill. SiG, and Bailey v. Conrad, 271 
Tli. 294, 





In the case of J, Bayenson & Sons v. Adelson, the 


order appealed from was entered upon a motion made within thirty 
days after the rendition of the judgment which it was sought to 
vacate. That case is therefore not in point. Walker v. Oliver, 
and City of Park Ridge v, Murphy (id not arise under the Municipal 
court act and are therefore not applicable to this case, although 
Cramer v. 111. 
and lays down rules of law inconsistent with defendants’ conten- 
tion here, Bailey v. Conrad was an appeal from a deeree in 
chancery where a judgment was vacated within the term, and there- 
fore has no application. 


On the contrary, in Central Bond Co. v. Reeser, 323 


Comm'l lien's Assoc. distinguishes thoee tvs cases 
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Tll., 90, it was specifically held by the Supreme court that an 
erder of the court on a motion to vacate a judgment under section 
& of the Practice act, or under section 21 of the Municipal Court 
act, after the time allewed by law for modifying or vacating the 
sane, was a final and appealable order. This court hes consistently 
followed that case in Imbrie vy, Bear, 230 Ill]. App. 155; Welley vy. 
Elein, 257 111. App. 171, ond wany other eases which might be cited. 
Moreover, plaintiff contends thet since the judgment 
Was entered June 8, 1951, and the motion to vacate was made on 
June 12th thereafter, which wae continued from time to time until 
on or about June 26, 1931, when it wae overruled, the said order 
of June 26th was finel, and the Municipal court ef Chicago wae 
without jurisdiction on July 31, 1931, te enter any order vacating 
the judgment of June sth;. It has been so held in Grient v. 
Ghannell, 209 11. App. 438; Collings v, Drab, 209 Ill. App. 447; 
Greenstone vy, Oliver, 235 111. App. 344, upon similer facts. in 
the last named case it was apecifieslly held, construing section 
21 of the Municipal Court act, that the provision thereof aliow- 
ing thirty days after entry of the judgment for a motion to vacate, 
wet aside or modify it did net necesearily seam thirty days after 
the overruling of a motion to vacate and that where under said 
section a motion to vacate was entered and decided, the judgment 
Was thereafter invulnerable. The reason for that rule was based 
_ upon the decision of the Supreme court in People v. Felis, 255 
Tll. 480, where it was heid that upon the denial of,a motion to 
set aside a judgumt theretofore entered, the judgment under 
section 21 of the Municipal Court act beeame final by ite express 
provisions and ceuld not thereafter be set aside except upon appeal 
or writ of error, or by « bill in equity or a petition containing 


‘all the essential facts to sustain such a bill. ‘the court said 
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in substance that while section 21 allowed thirty days after the 
entry of judgment for a motion te vacate, that 414 met necessarily 
mean thirty days after the motion to vacate was everruled; that 
gueh construction would mean that successive motions might be made 
which would render final judgments impossible. ‘he opinion cites, 
in addition to the authorities already named, Hier vy, Keufpan, 134 
Til. 215; Gage Hotel Co. v. Kantoos, 145 Lil. App. 395. 

It is not urged, snd cannot be successfully con- 
tended, that the petition filed in support of defendants’ motion 
would be sufficient as the equivalent of a motion under section @ 
of the Practice act or s bill in equity ae previded by section 1. 

Vor the reaeonsa indicated the motion to dismiss will 
be denied and the order appealed from will be reversed with direc. 
tions to the trial court te expunge the sane from the reeord, 

REVERSED YITH DIRECTIONS, 


O'Connor, ?. J., and MeSurely, J., eoneur. 
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MINNIN C, BUTTS, 
Appellant, 
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APPEAL FROM UUNICIPAL vouRT 
OF CHICAGO, 


va. 
CG. A. BRICKSON and GZATRUDE 


ee 2641.4. 621 


MA, JUSTICE MATCHETT DELIVERED TH OPINION OF THE COURT, 


Thies cause has been consolidated for hearing in this 
court with causes Noe. 353909 and 35401 between the same parties, 
in which an opinion is this day filed. ‘The questions arising 
upon the records in these causes are identical, and for the 
reasons stated in the epinion filed in Ne. 38399, here, as there, 
the motion to dismiss will be denied and the order of the trial 
court will be reversed with directions to expunge the same from 
the record. 

REVERSED YITH DIRECTIONS. 


O'Connor, P. J,, and Meturely, J., coneur. 
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APPEAL PROM CINCULT COURT 
vs. 


CHECKER TAKI COMPANY, 
Appellee. 


OF COOK COUNTY. 


e 4: i* f 6) “t 
1 [% i) i 
264 aothe VU fy 


BR, JUSTICE MATCHETT DELIVERED THE OPINION OF THR COURT. 





This is an appeal by plaintiff from a judgment entered 
on the verdict of a jury in favor eof defendant in an action on the 
ease for personal injuries after a motion for a new trial by plain- 
tiff had been overruled. It is urged for reversal that the verdict 
ie against the weight of the evidence and that the court erred in 
the number of instructions given which directed a verdict in favor 
of defendant, as well as in the subject matter of the instructions 
given at defendant's request. 

Om January 23, 1930, at the intersection of Kontrose 
avenue and Dever street in the sity of Chicago, olaintirf wae etruck 
and seriously injured by @ cab of defendant which was driven by one 
of ite servants, The declaration in its several counts alleged that 
plaintiff-was in the exercies of due care and that the servant of 
defendant wae negligent in driving recklessly and at an excessive 
and unlawful rate of speed, in failing to reduce the speed at which 
he wae driving and in swerving and changing the line of travel after 
Plaintiff had cleared the path on which defendant's servant was 
driving. Defendant filed a plea of the general iceue with a special 
plea denying ownership and operation. 

Rontrose avenue is a public highway extending east and 
West on the north side of Chicago. It is intersected by ancther 
public street, Dover, which rune north and south. The accident in 
whieh plaintiff was injured occurred on Janusry 23, 1930, at or near 


the intersection of these two strects and between the hours of one 
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and two o'clock in the afternoon, A double line of street car 
tracks is laid in Montrose avenue. On the north track westbound 
cars moved and on the south track, eastbound cars. The distance 
between the north rail of the westbound track and the north eurb 
of Montrose avenue is about 12 or 13 feet. Montrose avenue is 42 
feet 3 inches wide from curb to curb. Dover street at this place 
is 32 feet wide from curb to curb. ‘here isa a parkway on each side 
of the street and the sldewalke on Dover street are set back ten 
feet from the curb. These sidewalks are about five feet wide. The 
eastbound care on Montrose avenue stopped on the west side of Dover 
atrect for the purpose of discharging passengers, 

At the time in question plaintiff, a man sbout 65 years 
of age, alighted from the front platform on the eastbound Montrose 
avenue car at Dover street, the car stopping on the west side of that 
street. It ie the contention of plaintiff (and he offered some evi- 
dence tending te shew) that he then started te cross Montrose avenue 
in a northerly direction on the west side of Dever street; that he 
crossed the eastbound and the westbound street car tracks and walked 
approxinately nine feet north en the morth rail of the westbound 
track towards the north curb of Kentrose avenue ond within a foot or 
two of it, when he was struck by defendant's cab then westbound on 
Montrose avenue, On the contrary the evidenee for defendant tended 
to show that after plaintiff alighted from the ear he passed behind 
it and started to cross Montrose avenue at a point ten to twenty 
feet west of the west side of Dever street and that as defendant's 
taxicab approached from the east plaintiff ran or jumped or leaped 
in front ef the taxicab and received his injury in that manner, 

Plaintiff contends with a great deal of earnestness that 
the verdict of the jury is against the clear weight of the evidence 
and that it is the duty of thie court te reverse for that reason. 


Sinee for other errors the cause aust be again submitted to another 
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jury, we shall not undertake to diseuss the evidence further than 
to say that it was suvficlent, in our opinion, te make an ieesue 
for the jury, and that plaintiff was therefore entitled to have the 
cause submitted to the jury under instructions which accurately 
stated the law applicable to the facts of the case ae brought 

eut upon the trial. 

At the request of defendant the court gave 24 instrue- 
tions te the jury. Thirteen ef them concluded with the phrases, 
"Your verdict should be not guilty!" “you should find the defendant 
not guilty," or with words having a similar meaning. The practice 
of giving such a large number of inatructions to the jury with con- 
clusions of this kind has been often condemned by this court as 
tending to create the impression in the minds of the jury that the 
court upon the issue of fact is faverable to the defendant, In 
Belson vy. Chicago City Ry. Go., 163 Til. App. 98, we said that such 
@ large number of instructions “were well ealculated to impress the 
jury with the thought that the court was against the plaintiff on 
the question of fact, and that they might readily be misled te 
believe that in the opinion of the court they should find for the 
defendant.* in the same opinion we seid that such practice wae as 


effective, if not more so, as printing the words in lerge type - 


@ practice which was condemned in Elweed v. Chicage City Ry., 90 
Tll. App. 397. In Wood vy, 113, Cent. A. H. Go., 185 111. App. 


180, where of the 15 instructions offered by deferdent and given, 
six conoluded with the statement that a verdict of not guilty 
should be returned, we said that the law faverable te defendant was 
unduly emphasized by the court and that the same conetituted error 
prejudicial to plaintiff. These views were reiterated by this 


court in Cohen v, Weinstein, 251 Ill. App. 34, and Daubach vy, Drake 
Hotel Co,, 243 111. App. 298, To the sane effect is Williams vy. 


Stearns, 256 Ill. App. 425. 
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Defendant suggests that the law on thie subject as 
stated in the opinions of the Appellate court is contrary to the 
rule of the Supreme court as stated in Carson, »., GS. & Co. v. 
Chicage Rye, Co., 309 T11. 346. Im that case the opinion discloses 
that five instructions were given stating the rules of law appli- 
cable to the exercise of ordinary care by plaintiff fer hie own 
safety. Each instruction told the fury that plaintiff eould not 
recover if plaintiff failed te exereiee such care. It was objected 
thet there was needless repetition bringing tule question toe promi- 
nently before the jury, but the opinion of the court states that 
it was one of the material issues in the case and that while need- 
less repetition might give undue prominence te some matters to 
which the instructions related, these instructions presented dif- 
ferent aspects of the question; that the elaboration of the rule 
in different instructions 4di4 not add anything material te the de- 
fense but as there wae nething incorrect in thea they were not 
ground for reversal. 

We do not regard that opinion as inconsistent with 
the rules as leid down by this court. it has never been held by 
this court that the practice would nevessarily constitute reversi- 
Dle error in every case, but the sum and substance of cur opinion 
is that the practice is prejudicial and that it may constitute 
reversible errer,. 

Plaintiff further contends that the court erred in 
giving defendant's instruction number 4, which is as follows: 

*The court instructs you that if you believe from the evi- 
denee that before the plaintiff started to walk or rum across 
the pathway of defendant's autozebile, he saw the defendant's 
ear coming toward him, and that he knew that he could not walk 
or rum upon or eross the street without being struck by the 
defendant's car, and so knowing, without using due eare for 
his own safety, he deliberately walked or ran upon the said 


street in front o: the said defendant's autemobile, then as 
& matter of law he cannot recover in this case,* 
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Plaintiff complains that there is no evidence in the 
record teniing to show that when plaintiff started to exess the 
street in front of defendant's car he knew that he could not 
cross without being struck, and that there is not a scintilla of 
evidence tending to show that plaintiff, knewing that he would be 
struck, deliberately walked or ran in the street in front of de- 
fendant's automobile. Whether plaintiff started te walk or run 
acrose the pathway of defendant's autémibile was one of the issues 
of fact presented by the evidence of the case for the considera- 
tion of the jury, and it is elementary that an instruction should 


not assume the existence of any such contested fact. We think this 


inetruction is erreneous under the rules laid down in l, GS, & B. I, 
Ry. Go, v. Sheldon, 66 111. 424; 1, 6, R. BR. Co. v. John 
221 Tll. 43, and Weods vy. ©. B. & GO. Ry. Go., KG ILL. 217. 


Defendant contends that this instruction is proper 
on the authority of Chi cage 
T11. 404, and Arnold vy. Bodson, 272 111. 377. In Arnold v. Dodson, 
however, there was not, as here, any assumption of any contested 


issue of fact in the instruction given, and the Jaeebson case is 





in our epinion clearly distinguishable uwoon the faete. 
Plaintiff also complains of inetruction Ne. 5 given 
at defendant's request, which ie aa Sollowa: 


"The court instructs the jury that if they find from the 
evidence that the defendant's chauffeur was operating the de- 
Tendant's automobile with ordinary care, and as soon as he saw 
or by the exersise ef ordinary care should have seen the plaine- 
tiff start to walk or rum across the etreet or in the way of the 
defendant's car so that the plaintiff was in a poeition of danger, 
with reasonable diligmece 41d what he could in the exercise of 
ordinary care to aveid injuring the plaintiff, then the jury 
are instructed to find for the defendant," 


It is contended im behalf of plaintiff that the giving 
of thie instruction was error for the reason that where an inetrue- 
tion undertakes to state the facts necessary to be proved to entitle 


& party to recover, it must contain all of the material facts, and 


a. 
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that where an inetruction directs a verdict, a failuré to include 
all such faets is fatal and cannot be cured by other inetructions. 
Plaintiff cites a number of cases so holding, of whieh it will be 


sufficient to name Brewster v. Rockford Public Servige Co,, 257 
Til. App. 182, and National Importing Co, v. Bauer & co., 324 Ill. 


346. It isa complained that the instruction is defective because it 
fails to advise the jury that the care required by defendant must 
be at and just prier te the time of the accldeit in question; that 
this ineatruction eliminated from the consideration of the jury the 
whole subject of negligence as it pertained to the driving of de- 
fendant's cab at and just prior te the accident, and further that 
the inetruetion ie defective in that it makes the eriterion of de- 
fendant's negligence, if any, what the chauffeur did or ceuld do 
in the exercise of ordinary care. It is said (and correctly we 
think) that the eriterion is not what the chauffeur did in the 
exercise of ordinary care, but what a reasonably prudent man could 
or would do under similar sircumstances to avoid injury to plain- 
tiff, A similar instruction was condeuned by this court in Cohen 
x. “einatein, 251 Ill. App. 64; and see Hovitaky v, Knickerbocker 
Ice Co., 276 211. 102. We hold this instruction to be erroneous, 

Plaintiff also complains of defendant's given instruc- 
tion Ho. 8, whien is as follows: 

"The court instructs the jury that if they believe from the 
evidence that the plaintiff stood in a position of safety on 
Bontrose avenue, and while in such position saw the taxieab in 
question approaching amd then negligently walked or ran across 
Kontrose avenue, if you se believe from the evidence, and by 
reason of such conduct on the part of the plaintiff he was in- 
jured, then you are instructed that the plaintiff cannot recover, 
and you should find the defendant not guilty." 

The complaint, in addition to other criticisms, is that this in- 
struction. failed te inform the jury that the contributory negli- 
gence, if any, of plaintiff which would bar recovery, was te be 


such as would be the proximate cause of the injury. If plaintiff 
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was guilty of negligence such guilt would not prevent rucovery un- 
less that negligence was the proximate cause of the injuries for 
which he sues, and instructions which eliminated this material 
fact have often been held by this and the Supreme court to be er- 


Foneous. (Consolidated Coal Co. v, Booamp, 181 111. 9; Miller v. 
Biroh, 254 111. App. 387; Williams v. Steamme, 256 111. App. 425). 


We think the giving of this instruetion was error. 
Complaint is also made of defendant's instruction ie. 
12, by which the jury were told: 

"You are instructed that the plaintiff is required by law te 
establish his case by a preponderance of the evidence before he 
ean recover. If the plaintiff in this ease has not so estab- 
lished his case, or if the said evidence is evenly balanced, or 
if you are unable te say on which side is the preponderance, then 
in either of these cases, the verdict should be not guilty. * 

This instruction was held erroneous in Hurson v, Sehmitz, 262 Til. 
App. 357. 

Complaint ie also made of the giving of defendant's 
instruction No. 16, which states: 

"The court instructs the jury that if at the moment the 
driver for the defendant, Checker Taxi Company, saw that the 
plaintiff was in a position of danger, and if at said moment he 
did ell. that a prudent and gautious aan could do under the said 
circumstances to avoid striking the plaintiff, and if you further 
believe that the driver for the defendant, Checker Tuxi Company, 
was operating his sutowebile in a reasonable, prudent and cautiou 
manner and with such degree of care as required and stated other- 
wise in these instructions, you are te find the defendant, Checke: 
Taxi Company, not guibty, even though the driver of said car, by 
he gy in any direetion might have eseaped injuring the plain- 
tiff, 

It is contended that this instruction is erroneous in that it makes 
the oriterion of negligence the action of defendant's chauffeur 

when he saw plaintiff in a pesition of danger, ‘hat is not a 

proper criterion. On the contrary, the criterion is whether the 
driver saw the danger of plaintiff or in the exereize of care he 
sheuld or would have seem that plaintiff was in a position of danger. 
It is also said that the instruction is subject to eriticiam in 


that it assumes that plaintiff was in a position of AgPges, whieh 
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was one of the issues of fact in the case, The last part of the 
inetruetion we regard as particularly vicious as it takee from 
the jury the very issue which they were called upem to decide, 

Gbjeetions are made to other instructions which it 
Will be unnecessary to consider, The errors already pointed 
out compel a reversal. 
For the reasons indicated the judgment is reversed 
and the cause remanded for another trial. 

REVERSED AND REMANVED, 


O'Connor, P. J., and teGurely, J., concur, 





ser"? 
35573 
HERRY C, FeRGUSOR, ) 
Appellee, 
APPEAL FROM CLUCULT URT 
vs, 
OF COCK COURTY. i 

CITY OF CHICAGO, a Municipal ) 4 


Corporation OA TT hosp 


i 


MR, JUSTICH MATCHETT DELIVERED THES CPLRION OF THR COURT. 


Thies appeal is by the City of Chicage from a judg- 
ment in the sim of $1200 entered upon the verdict of a jury after 
motions for a new trial and in arrest had been overruled. 

The suit of plaintiff was in case for alleged negii- 
genee of the City in permitting to rasain out of repair a part of 
@ public street known as Ingleside avenue at or near ites intersec- 
tion with Bast Fifty-fifth street in the City of Chicage. The 
declaration averred that the City, notwithstanding it had eppoertunhity 
to ropair, permitted a certain hele to be and remain in the street,, 
and that while plaintiff with due care was passing over the street 
at that place, he fell into the hole, receiving the injuries for 
whieh he sues. At the close of plaintiff's evidence defendant 
made a motion for an instructed verdict, and this motion was re- 
newed at the cleze of all the evidence and denied, 

It is here urged for reversal that the court erred in 
denying the instruction requested, and further that the damages 
are excessive, 

The accident cecurred Mareh 31, 1929, about nine 
o'clock p. m., when (the testimony for plaintisr tends to show) 
plaintiff was on his way home from a drugatore located at the 
southeast corner of FPifty-fifth street and Ingleside avenue. 
Plaintiff says that he crossed from the @ast to the west side of 


Ingleside avenue; that there was a terrifie downpour of rain; that 
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he started to run and cut across the commer when he stepped inte 
the hele, which wae near the sidewalk, and feli. 

Defendant aways that there is no evidence tending te 
show that plaintiff was in the exercise of care for his ow safety, 


and number of cases, euch as Beidler v. Branshay, 200 Ill. 425; 
Witeon v, 221. Cent. A. R. Go., 210 Lil. 603; Devine v, Pfeelzer, 


277 Ill. 255, are cited to this point. Defendant alse contends, 


Jonnacn v. Gustafson, 253 111. App. 216; IJohandes v. ©. B. & St. 2, 
R. Co., 269 211. App. 328, with ether cases, that this question is 





not alwaya one for the jury. These eases, ae Many others which 
might have been cited, state the rule that it is necessary fer a 
plaintiif in such cases to show by affirmative evidence that he wae 
at and just before the accident in the exercise of ordinary care, 
and that where there isa any evidence from which a jury could 
reasonably find that he was in the exercise of such care, the 
question in then fer the jury. 

The law on theee pointe is too well settled to require 
extended discussion. The evidence fer plaintiff tends te show that 
the hole (whien one witness stated to be about knee deep) into whidh 
plaintiff fell head exiated for some time, and tiat about two weeks 
prior to the night upon which plaintify was injured a lantern had 
been placed there which, however, had been missing seme days prior 
to the accident. In view of ali the elreumstances, the season of 
the year, the time of day, the downpour of rain, end the absence of 
this lantern, the question of whether plaintiff was guilty ef con- 
tributory negligence which would bar his recovery, was for the jury. 
Thies case is quite unlike the case of Johandes v. ¢. &. & St. P.H.Co.. 
upon which defendant relies, where it appeared that the driver of an 
automobile on a foggy might, knowing he was approaching a dangerous 
railroad erossing, kept dimmers on his headlights and proceeded to 
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cross at a dangeroua rate of speed. This court cannot aay that 
the verdict is in that respect clearly and manifestly against the 
weight of the evidence. 
An exauination of tie evidence on the question of 
damages leade us to the conclusion that the verdict is exeensive. 
Plaintiff testifies that when he fell inte the hole 

hie hands struck the pavement and were numbed; that some glass cot 
inte his right hand and took the skin off bots bands inside; that 
the pavement struck the lower part of Kis back; that there was a 
terrific downpour of rain; that the hole Bad filied up and the 
street was full of water; that he finally cenaged te pull himself 
out of the hole; that he went home aid got in the bathtub, turned 
en the hot water, put hot applications on his foot and cleaned out 
the bruises. lie says that hie shin was bruised; that he got the 
dirt out of his hand the best he could and bound up his hand and 
ankle with om antiseptic, the nawe of which he doves net remember; 
that hie owtikle swelled up and wae discolored; that the next worne- 
ing a friend called a taxicab fer him and he went to a doctor's 
office; that the dector put his foot in het water and then gave 
light ilk eectriead treatwents; that the decter prebed the glass 
out of hie right hand, treated his hand, then massaged his back 
with an electrical machine and turned a light on his back; that he 
went back daily fer additional treatments for about three weeks. 
He says, “il was practicing law at that time, but wae not able to 
continue my practice immediately after this injury. I was out of 
my office in the neightorhood of two months, just about two months.* 
Be says that his average earnings were about $500 a month, and that 
he paid the doctor $1455 fe the medical treatment rendered. 

3 | Defendant points out that plaintiff's alleged disa- 
bility was not such as to prevent him from serving the statutory 


Rotice in person on April 24, 1929, which was less than a month 
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after the alleged accident. This court is inclined to the view 
that injuries as slight as these to a lawyer's hands and legs 
ought not to entirely incapacitate him for the practice of his 
proferneion. We find the dawages to be excessive and that the 
trial court should have granted the motion for a new trial or 
demanded a remittitur. If plaintiff within ten days will remit 
from the judgment obtained the amount ef $460, the judgment will 
be affirmed; otherwise it will be reversed and the cause remanded 
fer another trial. 


APFINMED UPON REMITTITUR; OTHERWIGE 
REVERSED ARD AEXANDED, 


O'Gennor, P. J., and MeSurely, J., concur. 
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MR. PEXOIDING IVETICK GRIDLEY VOLIVEKLD THE OPINION OF THE COURT, 


Complainant has eued out thie writ of errer te reverse 
a decree of the euperior court, entered Mareh 29, 1930, wherein 
the court sustained the general and special domurrer ef Pred 
Becklenberg and the other defendants to complainant's second emended 
bald ond dimmisced the bill fer want ef equity. 
| The original bill wes filed on April 23, 1929. Im the 
second amended bill, filwd by leave of court on October 20, 1929, 
only Beeklenberg, his wife, Maria, and Bene ¥. Galow, aa receiver 
of the “Bureood Apartments," are made parties defendant. The prayer 
is in substance that a “purported relense,“ dntec May 3, 1926, given 
by complainant to Besklenberg, “be annulled and cancelleds* that 
Becklenberg and wife be required to eonvey to complainant the "Montrose 
avenue property," if he should new own it, and that Becklenberg be re- 
quired te account for ail renio and profits collected by him therefrom 
ginee he acquired titles but should it appear that other persons not 
parties to this suit, in good ‘sith for value and witheut notice, have 
ee@quired goai title to the property, thot Becklenberg be required te 
account So complainant as to all dealinge end transactions between him 
aed herj that theiy respective rights and interests be acerrtaineds 
that he be ordered to pay to her whet monies, if any, shall appear to 
be due to her om such accounting, tegether with costes und eolicitor's 
tees; ané thet she may have such further relief as equity mar requires 
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In defendants’ cemurrer to the bill the following causes 
ef demprrer, here argued by their oounsel, are stated: That it 
appears from the face of the bill (a) that complainant has deen 
guilty ef Jacheg, “in thus she steod by and permitted Sol Rubin to 
be the owner of the propery and te colleet the rente and ineome 
thereof without st any time asserting her rights, and permitted him 
te deal with Secklenbergs* (b) that the rights and interests of the- 
parties “were adjudicated by the varlouse degrees set forth in the 
bilis* (ce) that complainant “ies not im position to put these defend~- 
ante in etetu ques* and (4) thet she “han executed her release 
deed, releacing Becklenverg f: and that it was 
not the duty of Beeklenberg to diselose to her the thinge therein 
alleged, he having no fiduciary relationship towards her.* 





The present transcript diccleses thet on Mareh 29, 1930 
(when said demurrer was sustained, etes), the chancellor engaged in 
what appears to us an anomolous practice. Ne entered a lone deeree 
(drafted by defendants’ solicitors) in which are made many findings 
ef fect (as if there had been o trial upon evidence adduced) taken 
from allegations of complainant's two prior bills (to which demurrers 
previously had been sustained) as well as from allegntions centained 
in said second amended bill, alee taken from certain documenta which 
complainant had attached toe the prier bille ané which by reference 
haé been made part of the second amended bill, ané aleo taken from 
Certain statements made in the written briefs anc oral argument of 
the respective solicitors om the hearing upon the demurrer. The 
 @eeres ie similar in form to a final decree after a trial kad upon the 
merite except that it coneludes that “fer theee reasons, and other 
Peasens appesring upon inspection of eaid aecond amenced bill, it is, 
therefore, ordered ané deereed that said sewurrer * * be sustained, 


ané anid second amended bill, and all proceedings herein commenced, 


Be and the same ere hereby dismissed for want of equity." The 
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sole <{uestion then before the euperior court for decision was, 
whether the well pleaded facta, se alleged in aid second amended 
bill, stated on ite face such » onse ae entitled complainant te 
the relief prayed for (an accounting from Becklenberg, eta.) and 
ae required defendants to file an anewer thereto. And the sole 
question before us om this writ of errer is, whether the eourt 
erred in sustaining anid demurrer and im diemisesing said bill. 
The aliegatione of the vill are in substance ae follows) 


That om April 26, 1924, Becklenderg was the owner of 
gertain real estate (descriving it) at the corner of Trightwood 
avenue and Gurlinmg street, Chiengos; that in order to tuprove the 
enme with a thirty-apertment building te be known ae the "Durweed 
Apartments,” he om said cay entered into a contract with George 
Me. Forman & Coe, a ¢corporction, of Chicosge, for a loan of $140,000 
to be secured by ssid property, - the proceeds to be advanced te 
him from time to time a2 the sullding pregressess that the Porman 
Co, sgreed to dispone of « bond fawue in thet sum; thet on May 1, 
1924, Secklenberg anc wife conveyed the preperty to Charles Forman, 
ee trustee, to eceure said bondsg that in July, 1924, it wae found 
that the cost of the building wae waterially less than stated in 
the contract, whereupon the “*orman Co., “refused te complete the 

te wy the loan unless the same ens redueceds” and thet on 
22, 19z4, a written contract wos made between Becklenberg 
and the Vorman Co. (eopy attached te the first amended bill and 
wade a part of this bill), wherein it was agreed that "$10,000 of 
ecid bonds be returned an¢ delivered to Becklenberg,” that the same 
be wade «2 lien upon seid sremiass but “suberdinate to any ether 
of nid bends at any time outetanding,” thet seid subordinated bonds 
‘would under neo circumstances be purchased by said Porman So.+," but 
that in the event of the eale of the premises by Decklenberg said 
bonds would be his property and the compamy would esliect ail 
interest thereon and remit the exme to hime 


That on October 1, 1924, complainant was the owner in 
fee simple of certain premises (teecribving them), known as 348 
Bontrose avenue, Chiesgo, which were iapreved with an apartment 
Buildiny ani five garngeos thet the premises were then under lease 
to ene Zlader at a rental of $4,006 per yearj and that they hac a 
fair eosh market velue of 955,000 and “were free and clear of all 
incuubrances .” 

That in November, 1924, Becklenberg proposed to complain- 
ant “en exchenge of her said property fer ssid Burwood Apartmenta;” 
thet he then represented to her thet the Surveed Apartments property 
was then "of the fair each value of not Leen than 7240,000," that 
all tmextes im the build: were rented te we and responsible* 
tenants, each of «how he had “carefully selected,” that “the So 
aumual rental from the building was not leas than ¢26,500," thet 
 gueh rental was wufficient to pay fer the maintenance and operation 
ef the building and tuxes, and algo to pay fer all interest on said 
first mortgage vonds, and aleo to make all necessary payments which 
wouad be required on a $15,000 Junigxy mortgage which he proposed she 
should give to him in the event the properties were exchanged. 
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That on or before Lecember 1, 1924, Beeklenmberg, in 
order to induce complainant to make the exchange, delivered to 
her an illustrated circular, issued by and in the mame of the 
Yorman “o., \copy attached to first amended bill and made a part 
ef this bill) in which it was represented thet said bond iscue 
wae a firet mortgage lien upon the Burwood ‘partments property 
“for the full eum of $140,000 and not lessj" that neither by the 
eircular nor by any atatement of Becklenberg wae any reference made 
to the subordination agreement of July 22, 1944; that Becklenberg, 
hovever, then well kmew that the Forman Uo. “had refused te advance 
or underwrite more than anid eum ef $150,000" upom the property 
as security; thet complainant was then ignorant of said agreement 
ané of Forman Soe's suid refusals and that it wes BSecklenberg's 
duty then to inform her of these facts, which he did not doe 


That on or before December 1, 1924, Becklenberg also 

feleely and fraudulently represented to cowplaimant that the 
Burwood Apartuents building ha’ been fully completed and was fully 
rented and in good condition, that the net rental was over $26,000 
per year as stated in the circular, that the fair eash value of the 
land and building was not less than $240,500, as stated in the 
circulars that at the time Beeklenberg knew that said representations 
were “materially untrue and misleading;* that Secklenberg, with 
intent to secure the confidence and trust of complainant, further 
represented to her that the Forman Co., for more than 39 years, had 
been making and selling real estate securities and bad “followed a 
policy of rigid investigation, conservative valuations and cautious 

eecure," thet so thorough and effective had been ite metheds that 

snid period “me customer had ever lost a single ¢ollar im principal 
or interest on any Forman investment, and thot he (Becklenberg), as 
atated im the circular, was and had been favorably kmown in Chiesge 
a8 & real estate operator, whieh representations were materially false 
and deceived complainants that Beeklenberg further falsely represented, 
as etated in the circular, that he had been exeeptionally succeesful 
in hie building ot ge anc wag reliably reported to ve worth in 
excess of one million dellarsj and that said representations of 
Beckienberg and said statements in the circular were relied upon by 
complainant and were falee ond mleleséing and were knoxn by Becklenberg 
at the time to be such, 


7Mat at sli times during her said negotiations with 
Becklenvberg, complainant was sick, in a nervous» condition, and 
confined to her home, and was so ill as to be unable to make, and 
id not make, any investigations as to Becklenberg's representations 
ao to anid apartcent building and said bonds; thot she relied upon 
his representations, believing them to be true; that she wee then, 
@s how, a widow and had hed Little business experiences; that she 
was ignorant of the real value of said apartment building, the reasen- 
able rental value thereof and the cest of operating the same; that 
efter the exchange of properties had been made she wae informed, and 
80 states the fact to be, that at the time esid representations and 
@xchange were made, the “fair cash market value of said Burwood 


Apartments property ee 8,000, and that the 
ammual rentals therefrom not exceed " » all of which facts 
Beeklenberg then knev. 


That relying upon said representations, and being then 
ignorant ef the falsity thereof, complainant made the exchange of 
Properties; thet on December 1, 1924, Becklenberg and wife conveyed 
te her by warrenty deed the Burwood Apartments property, subject to 
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said mortgage bond issue of $140,000 ané also suvject to enic 
junior mortgage for $15,000, which together with her note in 
said amount she had given to Beeklenberg; that she conveyed to 
him wy warranty deed her said Montrose Avenue property, "free 
and clear of all ineumbrences,” exeept taxess and that her note 
of 915,900, secured by said junior mortgage, was mace payable 
ea follows: $400 on Jamuary 1, 19253 $400 on the lat day of each 
and every succeeding month for nine monthes ©250 per month on the 
iat day of each and every month, beginning November 1, 1925, for 
apa months; and » final payment of $4750 on lecenber 1, 
e 


That during December, 1924, complainant took possession 

ef the Burwood Apartments propertyj thet thereafter and within a 
periec of about five months, without fault cr neglect om her part, 
about 17 tenante left the building, »eing inselvent and unable to 
py rentj thet they were not “good and responsible® tenants as 

cklenberg had represented; that about June 1, 1925, sbout one-half 
of the building became vacent, although she carefully and diligently 
mamaged the building; thet thereafter the income from the building 
proved to be inadequate to make the payments on her said obligstions 
eo asvumed and falling due; that on September 28, 1925, beemae of 
her defaults in net saaking certain ¢ue paymentea, Becklenberg filed 
& D111 against her im the cireuit court to foreclose aaid junior 
mortgage of $15,000, and had one 3. Higgins, then his private 
secretary, appointed aa reetiver of the property; and that eaid 
Higgins took possession as euch and thereafter collected rents. 


That about October 1, 1928, complainant employed a 
Chigage attorney to represent her in said suit, but thet he beeame 
411i and was confined in a hospital ami che wae without funds te 
employ other counsel; that about January 30, 1926, Beeklenberg 
secured a decree by default in said fereelesure suit; thet on April 
1, 1926, there ens a anle under the deoree, vhereby Bee 
purchased the Sureood Apartments property “for the sum o . a” 
subject to said first mortgage, a certificate of sale wae isaued to 
him, and a defieleney deeree entered in his favor against complainant 
for $4,468+423; that Hecklenberg immediately assigned said certificate 
of enle te one “ol Rubin, whe om ‘pril 2, 1926 assigned the same, 
without consideration, to one Z. lL. Seerge, an attorney; that the 
certifieste Of eale was recorded about “august 26, 1926; that early 
in April, and after said aweignment to snid George, complainant first 
met Rubing that, without knowledge that said certificate of sale had 
been assigned by Becklenberg te Rubin, complainant entered inte an 
agreement with Aubin, whereby he agreed “to represent ker in securing 
& settlement with Gecklenberg which should be to her advantage” for 
Gamages received by her on acrount of her said transactions with 
Becklenbergs that on or about Nay 1, 1924, Rubin (naving acquired by 
quitelaim deed from couplainant her equity in the property) “secretly 
and without her knowledge,” entered inte an agreement with Becklenberg, 
whereby the latter agreed te permit said reeeiver to be discharged 
without filing any acceunt and “to turn over the possession of said 
Burweed Apartments property to “ubin, together with all rents and 
prefite to accrue therefrom and to satisfy anid deficiency deeree 
egeinst complainant, but upon condition that Rubin should secure from 
complainant s release and £FocBsE ge from all claimea she might have 
ss Secklenberg on eccount of his seid frauds and misrepresenta- 
t s" that about this tise ubin prepered to complainant that she 
make a settlement with Secklenverg, wherein and whereby, in con- 
sideration of Becklenberg aceepting 2 less sum of money then he 
Clnimed was due to him, she would release and ¢ischarge Becklenberg 


fron eli her claims and demande ageinst him on account of his said 
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frauds and deceite, an¢ that, upon said release being exeeuted 

by her, Secklenberg would satisfy said deficiency deoree against 
her, assign to her anid certifiesnte of wale, cause sald receiver 

to be discharged, snd deliver to hex pogseasion of the Burweed 
Apartments property; and that at thie time, and at all times there- 
tofore, she was without knowledge that seid certificate of sale had 
already been assigned to “ubin, and also was ignorant of Becklerterg'’s 
secret agrecunents with Pubin amd with said Yorman Ce., and aleo was 
ignorant of her rights and interests, - all of which Becklenberg had 
kmowlecge and was under the duty ef disclosing te her the true facta, 
which he fraudulently did mot do. 


That on May 3, 1926, complainant, while #0 iszmorant and 
eo deceived ae aforesaid anc without the advice of counsel, accepted 
the preposed settlement and signed anc delivered (Subin witnessing 

her signature) a form of relenee, which had been drafted by 
Becklenberg and whieh “purported to release Secklenberg from all 
Claims for fraud she might have sgainet him, growing out of «aid false 
representationa made by fim at the time of making ssid exchange of 
properties;" (copy attached to first amended bill and ence a part of 
this bilDs that at the time she executed amd delivered the release 
Becklenberg well knew thet she was ignorant of the facta aforesaid, 
and he concealed the snme from her, lee, that the certifieate of 

sale hed been sssigned to Rubin om April 1, 1926, that the Forman So. 
had refused to underwrite said first mortgage bend iasue for more 

than $130,900, or thet there was the subordination agreement between 
Becklenberg and the Forman ©oeg and that had complainant known ef said 
facte ot the time she vould not have signed and delivered seid releases 


That at the time complainant executed the release 
BSecklenberg presented to her a stipulation, which at his request 
she re gh for the ¢ischarge of eaid Higgins ae receiver, vithout 
requiring eny final account from her as suehy whereby Becklenberg 
received certain large sums of money which had been collected from 
tenante for rent, an¢ te which complainant xne equitably entitled 
and which Becklenberg «ppropriated te hic own use. 


That thereafter on December 15, 1926, default heaving been 
mace im the peyment of certain principal and interest due om certain 
of said bonda, secured by said mortgage, of the per yalue of 
$3500, wai¢ Charles Forman, ac trustee, filed a bill in said cireuit 
court to foreclose said mertgage end caused one Bens J. Galow 
te be appointed receiver of the Burveod Apartments property, and said 
receiver tock poasesnion and collected renta end is still in 

esession; that complainent wes not made a party defendant te seid 

411; thet from early in April, 1926, when che first met Subin, until 
about Kay 1, 1928, complainant, upor “ubin's sdvice, éid not employ 
or attempt to employ any seliciter to represent her in either of 
eaid foreclosure proceedings; thet after all testimony had been taken 
im the proceedings for the foreclosure ef enid Gist mortgage, and 

a deeree wae absut te be entered, she for iret time dis- 

govered during June, 1926, that oxid certifiesate of sale, which 
Beecklenberg had contracted to assign te her, had in fact before then 
been sasigned to Pubin; thet ahe lost confidence in “ubin and employed 
@ouhsely thet on or avout July 5, 1928, she petitioned said circuit 
court to be allowed te intervene in the foreclosure proceeding of 
sald first mortgage, but that on November 5, 1928, said cireuit court 
genied her petition. 
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That complainant never at any time peryonelly received 
any net income from said Burwood (partments property, but that 
on the contrary she was compelled to expend, and ¢ic expend, large 
sume of money over and above such income ae che did receive for 
the upkeep of the building; thet although often requested Becklenberg 
has refused to make restitution to her for the lese and dammges sua- 
tained by her by reason of hie suid felee and fraudulent representa- 
tions, and hae refused to account to herj thet she in now ready and 
hereby offers to pay to bim whet if anything ie justly due to him 
upon a full and just accountings 


After a careful consic¢eration of the allegstiona of 
vomplainant's asid bill, as well ow the briefe and orguments of 
reaprotive counsel and certain acjudieated casee, we have r cached 
the conclusions that the 6111 stated much facts, and made out such 
case against Becklenberg for an accounting, ete.» ag 
Warranted am anawer being filed by him and a hearing hed upom the 
merito, and that the superior court erred in sustaining defendants’ 





demurrer to the bill and diemiecimg it for want of equity. 

Ye are of the opinion that Becklenbergts alleged false 
reprerentations as to the amount of the Forman Co.'s loan, and his 
@onceslment of the forced reduction thereef by sn id compemy, con- 


cerned material facta and were not were expressions of opinion ag 





to the value of the Suxwood (partments property. 
64 fll. 181, 186-73; Leonard vs Upringer, lv? id» 532, 557; Jouglags 
Xe Breet, 246 id. 595, 602-53 Biewer v. Mueller, 254 id. 515, 525+) 


dnd we think that, even thouch it bs considered that the parties were 
dealing ot arme’ length and that eaid falee representations were wade 
ae to facts ecuslly open to inquiry by complainant, yet if said false 
representations induced complainant to set te her prejudice Becklenberg 
cannot impute negligence to her becuse ef her reliance on said 
representations ax alieged. (Leonard vy. Springer, 197 Ille 552, 5395 


Douglaks Vo Treats 246, ide 595, 605; Joodraff ve Day, 278 id. 199, 
208; Herpich ve Yilliama, 300 ids 540,» $46.) And we think that the 


alleged froudulent precurement by Bccklenberg from complainant of 
her release (releasing nim from the consequences of his prior 
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fraudulent representations), renders such release voidable by 

her in equity and subject te cancellation at her inetance. (See 
Montes vs Peok, 296 Pac. Rep. (Calif.) 624, 626-7.) Amd we de not 
think thet from the allegations of the bill it appears that com- 
plainant was guilty of laches, barring the relief prayed for. the 
acted reasonably prompt after the discevery of the fraud, practieed 
upon her by Secklenberg as claimed. Im Kegan vy. Grady, 54% Ill. 
423, 429, it is said: “There iz no laches, however, where there is 
neither knowledge nor the means of knowledge, and delay will not bar 
relief where the party who has been damaged has been ignorant of 

the fraud. The cuty to institute suit arises only upon the discovery 


of the fraud perpetrated.* (See, aleo, Yorhees vy. Campbell, 275 Ill. 
202, 525-) Im Sokultn ys O' Hearn, S19 Ills 246, 247-8, it is aids 


"The objection of laches may be made by demurrer when it appears on 
the face of the bill. * * There is no absolute rule o» to what con- 
stitutes laches, it must be determined from the facts of each par- 
ticular esse. * * A confenacd wrongdoer, who has not been misled, 
deceived or harmed by the delay of the person injured in asnerting 
hig legal remedies, has no cause of compleint that he wee not seoner 
Called to account for hia wrengdeing.” And we do not think that 
there is any substantial merit im amy of the other points, here urged 
by ¢efendants' coungel as grounds for eustaining the ection of the 
superior court complained of 

The judgment here in question is reversed and the cause 
is remanded with directions to the superior eourt te overrule 
éefendantea! demurrer te complainant's second amended bill. 
RSVERSSE ABP REMANPND CITH PIRKCTIONS. 


Kermer and Seanian, J3e, conor. 
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CALGGERO OSCAR RUSINKLII, 
Complainant and Appe 


Ve 


ERVGY BUILDING CORPONATION et ale, 
Defendants. 


commence te nein amt 


ON AVTLAL OF TRANK ¥. BRANIGAR and 
HARYSY ©. BRANIGAP, trading as 


ee ee Appellant as ee 6 





Mie PROSTDING JVASTICE GPIPLEY DALIVERED THE OPINION OF THE count. 


§ 


Thies appeal wos consolidated fer hearing with the separate 
appeal, Nee 35216, of Clyde 3. Prasier from a deoree of the Superior 
court of Cock county, entered Earch 19, 1951. ‘e have this day 
filed an opinion as to both appeals im cause No. S5216. For the 
reasons therein stated the deeree az to Branigar Broa. ia reversed 
and the esuse remanded with directions to dismiss complainant's 
secomé amended 2111 ae to Branigar Bros. for wont af equity. 

- RSVSRSER AND REMANDED VYITH DIRECTIONS. 


Kerner and Seanlan, JJ., concur. 








CATHSRINE SORYVKGR, administratrix 
of estate of gulius *oeffker, 
deceased, 
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Appelles | 
F APPRAL WHOM SUPEEIOR 


COURT, COOK COUNTY, 


Ve 


BRUNO PRED ANDUOSEN amd BUNKER HILL 
COURTHY CLUB, a corporation, 


Appellanta. 6 4- | A. 62 Pa 
iy | wk VF Fa 


MB. PUAGIDIRG JUSTICES GRIDLEY DALIVERED THE OPINION OF THA COURT. 


The present appeal is taken from a decree entered March 
14, 1931, in which the superior court, contrery te the recommendation 
of the master that complainant's bill be dismissed for want of 


equity, ordered and adjudged: 


That the defendant, Andresen, forthwith eurrender and 

deliver to complainant, or to her solicitor, “twe certain certificates 
ef preferreé ond common ateck in the defendant Bunker Hill Country 

D> & corporction, mow hele by him * *, being ecrtificate numbered 
29 for twenty (20) shares of the preferred stock and eertifieste 
mumbered 25 for ten (1¢) shares of the common stock of said corporation, 
free and clear of all liena, rights and cleims of said Andrezen upon 
er against esch of caid certificates amé the shares of etovk thereby 
represented," thot said corporation, upon the surrender to it of said 
eertifiestes (each of same then bearing the endorsement ef complainant 
as administyatrix,ete.), “shall forthwith iesue te her se euch 
administratrix new certiifieates for ten (10) shares of its common and 
for twenty (20) sharea of ite preferred stock, respectively, each and 
both of same es being fully paid and non-assessable, pursusnt to the 
similar tenor in that respect of said twe certificates numbered 29 and 
25;" and thet, “in the event either that said Andresen shall fail 
pon seid ps ;_ to bim so to celiver said certificates, and/or snid 
San ai y vlub shail fail upon such onfercement and surrender 
te it so to iseue auch new certificates to complainant, this eourt 
cee vee jurisciction of thie cause for the purpose of making 
ail such other and further orders for the endormement ef this decree, 
im that event, ae way be proper under the law." (The ¢ecree also 
contains provisiona ae to defendants paying certain costes to be taxed.) 













r 
8 


in the deeree the following recitale appear: 


That complainant, by her soliciter, in open court, "offers 
and tenders the cum of $792.25 te seid defendant, Andresen, in full 
ef the indebtedness of eaid decesved (Julius Soeffker) te said Andresen 
the pledge of the twenty wheres oi preferred and the ten shares 
common stock in seid corporation involved im this ease (including 


Amterest to Harch 14, 1931, the date of the entry ef this deeree), 
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pce the condition that the certificates, meqevesroes ao oe wast 

: €OmeOR wtock, be by sald Andresen Geliveres & B 
Ecegdatnons aint tanccussy with his acceptance of said tender and 
sum of money;" thet thereupon Andresen, by hia solicitera, “refawes 
gaid tender and refuses te deliver avid certificates and wreck + 
] tinant;" thet thereupon comploimant, by her eolicitor, “notifies 
aaié Andresen and hie soliciters thet eaid temder will be kept sues 
at the office of complainant's ooliciter in Ghigago si and during 
wsval end ordinary business houre;* and thei this cause coming on 
for hearing upon soumplaimant's 0111 of complaint the answer of 
Andresen as amended, the answer of the Bunker #111 Country Club and 
upon the report of the Enster in Chameery (to whom the eause vas 
generally referred) and upon exeeptiones of complainant and also of 
Anéresen, it is ordered thet sndresen's said exceptions be overruled 
but that complainant's said exceptions be susteined. 


Amd in the deores the court made the following findings 


in substance: 


That the contract er writing, signed by the deceased 
(Seeffker) and set ou complainant's bill, “was se signed on ar 
cuet 19247" thet at thet time the deeeaged was not indebted 
to Andresen and the sum of $2,000 had mot been paid te the ¢eceaced 
by bimg thet st that time the ctock certificates herein involved 
were not in fact iseued to the deceased: that the actunl and real 
underatamcing of the deceased and indrenen, which they attempted te 
evidence by saic writing, "wae that enid Andresen was to adrance for 
and om behalf of said cecensed the sum of $2,000 to purchase anid 
stocks" that "ssid decenued paid to Andresen 9500 on Auguat 15, 1924, 
and $500 on Movember 1, 1024, purgtent te gaid understamding, for 
each of which payments Andresen executed the receipts én the name ef 
Bunker Hill Country Club and signed eaid reecelpts ae preaident there- 
of;" that Andresen “turned gaid suas over to said corperation;” that 
"on or about Feber: 1b Anévegen further sadvancec for eaid 
Seeffker the further gus 6 2000 to ney the balarce due on 
Seeffker’s stock subsoriptions” thet the stock was then aed to 
gesiixer but nd ¢ ond thot seid sum of $1,000 was owing 
em “eeffker to Andresen as of ssid last mentioned date; that the 
Gividenés therenfter paid on seid steck and Fecdsysc DY sndre 
sheuld be erecited om said $1,000; and that “oeffker ab the yon of 
hie deoth (May 3, 1929) was imiekted to Andresen im eeié sum of $1,000 
* the eald emounts so received by Andresen as dividends on anid 
stock, with interest at § per cent yer sunum from Pebruary 3, 1925, 
om the balance of said $1,900 from time ta tine remaining unpaic efter 
ereditinmg said dividende,* 








“the court further finde from the evicence, purticularly 
the sheeks by which said dividends were paid im the years 1926, 1927 
ane 1928, that Andresen received av dividends the sums of $120 each 
0m November 15, 1926, Yoverber 15, 1927, «nd Oeteber 1, 1923, and from 
the anaver cf said Andresen, as #0 amended, the further sum of $120 
as dividend on said pledged stock in the month ef October, 1929, making 
four dividends of $120 exch by him se reeeived thereon." (Here is 


stated at 1 h am account, showing a balance due to Andresen on March 
14, 1931, of £792.28.) : 


Fhe court further finde that there is new owing amd unpaid 
to Andresen under the pledge of said stock suid last mentioned aun 
of $792.25, which includes interest o4 & per eent per annum to March 
a4, 19513 that complainant has preovee all of the materia] allegations 
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of her bill and the equities of the cause are with herg and that 

she ia entitled to the relief ac prayed for, "upom and simultaneously 
with the payment by her to Andresen of anid sus of $792.25, which, 
an aforesaid, she hae so tendered te him in open court * * at the 
time of the entry of thie decree, and has at the anme time notified 
him when and where said tender would be kept good, om condition that 
eaid steck whould be by him delivered to her simultmeously with 

the — of eaid amount tendered to him, and said tender having 
been in open court refused .* 


The undated contract or writing, wentioned in the decree 
ané which on the hearing before the master was produced by Andresen 
anéd introduced in evidence by complainant, ia written on a letterhead 
of the Bunker Hill Country Club, war drafted by Andresen, and is as 
follows: 
*To whem this may concern: 

Yor and in ounei dere ion ef the gum ef $2,000 advanced 
to me by a. We Andresen, I hereby certify thet i have deposited with 
gaid 3. Fe Andresen 26 oe of preferred stock of the Bunker Mill 
Coumtry Club and 10 of common stock of the Bunker Hill country 
Club which sheres ¥ vecome his proves if I do not redeem them 
by paying back the said pent wit 10 years. 
(Sigmed) Je Le Soeffker® 

It will be noticed thet no mention ia made in the instrument 
as to payment or rate of interest; also thet the pledge is of ghares 
of stocks ‘nothing ie ateatec showing the then existance of certificates 
for the steck. The two receipts, alee mentioned in the decree and 
whieh after the deuth of Soeffker came inte the possession of complainant 
ae administratrix and were intreguced im evidence by her, are each on 
printes forme (the herein italicized portions being in Anéresen's hand- 
writing) and sre ae followat 


“jugs 28 1924 





Received from Julius 
i FC a2 hs 
Viret Quarter iy 
on Subseription of Steck. 


$800.00 per Be Be Andresen 
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BURECK BILL COURTKY CLUB 
per Bs Fs meer eee ‘ 

fhe prayer of complainant's bill, filed Fevember 6, 1929, 
was in eubstames that the amount actually and legselily unpaid te 
Andvesen, wader omé by virtue of sald undated pledge contract, be 
aseertained apom an accounting; thet upon this accounting complainant 
be credited with all dividends «hich had been revedved by Andresen and 
whieh had been declared by sadd corporation (Bunker Hill Country 
lub) om the stock herein involved; that upon said amount being 
ageertaines and being tendered or paid to Andresen, he be required 
to deliver the etock te cemplainent, anc that upon her endorsement 
of the certifiesntes thereof anid esrporetion be requiree to iscue 
new certificates te her ae sdministratrixy; anc thot she nave such 
further relief ca equity may require, etc. 

The theory of Andresen's defense, as eppeere from his 
twice amended anawer and es here get forth in the brief and argument 
of his counee], is in substance that said undated contract or writing 
was in fact executed on or shout February 4, 1925, up to which tine 
there bad been advanced by Andresen $500 an suguut 15, l9z4, $500 on 
Bovember 15 1924, and $1,000 om February 4, 1925, - im all $2,0903 
that “oeffker never paid any suse of money to Andresen “with the 
exeeption of nix per cent interest om the Joan of $2,000 evidemeed 
by said four dividend checks of 9120 enchy that there is also cue to 
Andvesen interest at 6% for the year 2925, as evidemeec vy a dividend 
shesk dated Bovewber 16, 3925 for 2120, “which aoney wos kept amd used 
by Seeffkerjy" that at the time of the filing of complainant's 6111 
there was due to Andresen “the sum of $2120 and ast the oum of $792+265' 
that the four dividend ghecks of 3120 enchy for the years 1926, 1927, 
2928 and 1929, “were collected emi used by Andreasen with the knowledge 
and comeent of Seeffkers” that “they ¢ic not repreeent any payments 


ie hh 4 ep 
ete ous ee et 













% SOR AR f 
en ate gi Rey ee 
an ately ibe: “tpn 


oe 


ans ‘at sae 
RES Charee oe 
V3 


om ateantaee wane Loa bites Rhee te wile we. ime Ke 


Rae 





ye ah epraeteen iat moe oat peers * re 


ane va om ethene, 


1 me Pyles 


tlie ae neqi teat tseeiecal pS hints baal = (em, 
pextupex ad af yMtsuecba? Of Say xs betonuhd gated | toma | | 


cesniaissind tex ane tadd don Mheeiansred ae oats na * yiteb ot 








SE) 


een te tena x 00% anon ad monayes axed bad 





OS.29°% to ms st 206 te cough here mass" np hen dil 
eVSEL .AROL atany ode wat sions O8SE Lo alvedc huohtehs gagk ed 


opraivent ott ddiw mecoxE® Yo bone De Rodootios etew* i 
aaneaNag Yas Sueawsge* som Shh yeas" a von YR: 







obe 


on enid undated contract or writing;” that beeause the legal rate 

ef interest in thie State is 5% per annum "1% would appear that 
Andresen has overcharged Soeffker $20 on each of the interest 
payments” (ieee, made by anid dividend cheeks for esid last men- 
tioned years); and thot, hence, the net indebtedness due te Andresen 
on said pledged stock in his possession is $2046, plus further acerued 
interest to date at 58 per annum. It wasnot contended upon the hear- 
img, mor in it here contended, that complainant ie not entitled te 
obtain possession of the stock herein involved, upon paying te 
Anéresen what in legally due te him. The dispute was ané is what is 
the true amount due te him on his loan to Soeffker, fer which he holds 
eaid stock an security. it is, however, here further centenéed by 
his counsel thet complainant “failed in her proof,” that the 
allegations of her bi11 "have not been sustained,” that the decree 

"ie variant therewith,” and that she “ie not entitled to any relief 
in thie proceeding. 

The master in hie report recounended that compleinant's 
bill be diemiseed for want of equity beenuse “there is no sufficient 
sonneetion shown by complainant between the undated document and the 
two receipts ef the Sunker Hill Country Club, dated August 15, 1924 
and Moveniber 15, 1924, for the muster to find that amy payments were 
ever made by the decedent to Andresen upon the indebtedness shown by 
eaid undated document." The court did not adept the recommendation 
of the master or agree with the master's reason therefor, and, after 
carefully reviering the present transeript, we cannot. It is prebable 
from hia report that the master was doubtful as to the soundness ef 
his recommendation because, after therein stating an account (on a 
somewhat different method of accounting than that adopted by the 
eourt) showing thet up to the date of the repert (Ceteber 24, 1930) 
*there wes a balance unpaid upon said stock due to Andresen" ef §388.98, 


he further stated that “this computation is made te shew the balance 
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due in case the magter's conclusions sre not sustained by the 
gourt." 

After earefully conatdering the allegstionse and prayer 
of complainant's» bill, the admissions of Andresen in his twice 
amended anawer, the eral and documentary evidence introduced upon 
the hearing by the respective parties, an¢ the briefs and arguments 
ef wounsel, we are of the opinion that the decree appealed from is 
amply sustained by the «vicenee, is in accordamee with equitable 
principles, and should be affirmed. ‘Ye think it sufficiently appears 
that said undated contract or writing (drafted by Andresen) was in 
fact signec and delivered by Soeffker on or about iugust 1, 1924, 
thet the reeeipte to Soceffker of August 15, and Hevember 1, 1924, 
above get forth, evidenece payments by him ot snic times on said cen- 
tract or on the steck involwed and thet enid contract constituted « 
velié and mutually enforceable ecuitable pledge of the stock not 
then technically im ease, for whieh the Bunker Hill Country Club (of 
which Andresen was president and the active manager), afterwards on 
February 2, 1925 and during Soeffker's lifetime, isaued two certifie 
cates in Soeffker's mame, and which certificates vere then endorsed 
in blank by him and delivered to ndresen by virtue of said pledge 
eontract. “tt is well setiled that “contingent intereste and expect- 
ancies, ané things haying no present exictence but which reat enly 
in possibility, may, by contrect bone fide made and for a sufficient 
consideration, be ascigned so as te be binding in equity; such a 
contract will be enforved in equity after the subject matter of it 
has come into existence.” (Hudmall ye Ham, 195 Ills 486, 500; 
Grum vs Sawyer, 152 id. 445, 460) Jarvis v. Binkley, 206 id. 541,547.) 

The decree of the superior court of Wareh 14, 1931, ehould 


be affirmed and, accordingly, such will be the order. 
APPIRMED. 
Kerner and Seamlan, Jie, coneure 
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CAMPBELL and JERRY 0. 
NOVAK, (complainants), 
Appellees, 
Ve APSEAL FROM 
CITY S¥ATS BARK OF CHICAGO 
et ale, CIHCUIT COURT, 
; Defendants. 


COOK GOUNTY,. 





OW APPBAL OF GARUEL B, ALLISON, 
FRED BECKER, PETER He BUML, 


Tiara coaieimscy ie 20 Baas } @641.A.622 


amd De Se KOMIGH, 
Appellant se 


MR, JUSTICR KERNUK DELIVERY THE OPINION OF THES COURT. 


Thies appeal is one of five causes consolidated for 
hearing with couse Noe 35171, where the fects are practically 
identical and where in an opinion this day filed both law and 
facts have been considered, and the deeres of the Circuit 
court han been affirmed. 

Per the reasons ewtated in that opinion the ename 


order is entered in this cause. 
APFIRMED. 


Gridley, ?. Je, abd Scanlan, Je, concure 
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BABKA PLASTERING COs, a 
eorporntion, WILLIAM HORALUR, 
MELSN CAMPBNLL and JHeny 0. 
WOVAK, (complainants), 








) 


Appellees, 
Ve 
APPEAL FROM 

CITY STATS BANK OF ORICAGO 
et ales 

be fondaatea. CINGUIT COURT, 

COOK COURTY. 

OW APPRAL OF SAMUEL Be — 
FRED BECKER, PATER He 
TIMOTHY ({NIMMINGS, LO Ge HAAS 2 Bi V4 T /* f> 6) 
and De Se KOMISS, VE elle — 

Appellants. 


Mi. JUSTICE ESRBER BELIVERED THR OPINION OF THE COURT. 


This appesl is one of five cnuses consolidated for 
hearing with cause Noe 35171, where the facts are practically 
identical and where in an opinion this day filed both law and 
facts have been consicerec, and the deeree of the Clreudt 
court hae been affirmede 

For the rensones «tated im that opinion the same 


erder ig entered im thia causes 
‘ APPLEMES, 


Gridley, Ps J+, and ‘Scanlan, J+, conoure 
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BASKA PLASTERING CO., 

& corporation, SILLIAM MORAL Ky, 
HELSY CAMPBELL and JERRY 0. 
NOVAK, (complainants). 


Appellees, 
Ve 
CITY STATE BAEK OF CHICAGO 
@t ales 
Defendante. 





ON APPEAL, OF SAKUVEL Be ALLISON, 
FRED BECKI, PET AH. BYHL, 
TIMOTHY GAINNINGS, LEG Ge HAAR, 
and D. 8. KOMISS, 

Appellants. 


APPEAL FYROM 
CIRCUIT COURT, 


COOK couUNTY. 


9G 4 


MR. JUSTICN KERNEN PRLIVERED THE OPINION OF THA COUNT. 


This appeal is ome of five eanses consolidates for 
hearing with eause Noe $5171, where the facts are practically 
identical and where im am opimion this day filec beth in» ond 
facte have been considered, and the ceoree of the Cireudt 


eourt hne Geen offirmed. 


Por the reasons stated in that opinion the same 


erder ia entered im thie cause. 


Gridley, Ps Je, anc Seanlan, J+, coneure 
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BABKA PLASTERING Oey ) 
&@ corporat Lit ALEK, 
HELEN CAMPBELL and JEREY 0, 
WOVAK, “{complatnants) ; Heese ar i 2" 
prion 264 1.4. 62 
Ve i 
GITY STATE BANK OF CHICAGO APOMAL TRON 
@t ales 
Defendants. 
CIRCUIT cotRr, 
OW APPEAL OF GAKUKL B. ALLISON, COOK COUNTY. 


PRIS BECKMi, PESTLE He Bitbe, 
TIMOTHY CRIMNINGS, LEO 3. HAAS 
and De 3. Kovrage, 

Appellantes 


MB, JUSTICN KERMA PALIVERED THS OPINION OF THE COURT. 


Thia appeal is ene of five exuses conwolidated fer 
heering with couse Nos 35171, “here the facts sre preetically 
identical and where in an opinion this d»y filed both law and 
facts have been considered, and the decree of the Cireuit 
court has been affirmed. 

Yor the reasons stated im that opinien the e=zme 
order is enterec in this cause. 

APPIBEE Ls, 
Gridley, P. Je, and Geanlanm, Js, concur. 
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BABKA PLASTERING CO., 
a corporation, WILLIAM HORALSE, 
RELeN GAMPBCLL and JEPMY 0. 
WovaK, (complainante), 
Appelleea, 
Ve 


CITY STATE BARK OF CHICAGO, 
@t ales 
Degendan tee 





OW APPEAL OF SAMUEL B. ALIAGON, 
FASE BACKRi, VATS He BML, 
TIROTHY CRIPLINGS, Lio Ge HAAS 
and lie Ge SOMES, 

Apptllantse 





APPRAL FYROM 


CIROUIT COURT, 


Qo0k COUNTY. 


Re Nn A OR lM a AM, Re at Ne te 


Mie JUSTICK BERHEH BPELIVEEZL THK GPIVIOY or THs count. 


This appeal is one of five causes consolidated for 
hearing with cause No. 35171, where the facte are practically 
fdenticel and where in an opinion thie day filec beth lew ane 
facta have been considered, and the decree ef the Cireuit 


court naw Peen affirmed. 


Por the ressone stated im that opinion the name 


Order is entered in this cauce. 


APVI RMR 


Gridley, 7. Js» and Seanlan, J+, coneure 
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ROSORR PAIMUR and POTTER PALMER, 
executors and trustees under the 
last will and testament of 
BSRTHA HONORS PALMER, deceased, BRROR TO sUPsnIOR 
(plaintiffs) 





, @ 
befendants in Error, . GOURT, COOK COUNTY, 
Ve 


pase MeARsn, 264 1A. 629° 


Plaintiff in Grrore 
MR. JUSTICE KSUNER DSLIVERED THE OPINION oF THR CoUrT. 


This wae an setion in assumpsit brough: by plaintiffs 
ageinet defendant so recover the umpaid balance of the purchase 
price of certain Florida real estate. Tried by the court without 
a jury. To reverse a judgment for plaintiffs for $96,220.26 
defendant prosecutes this writ of error. 

Plaintiffs’ declaration consisted of the common counts 
and one special count, alleging that on August 1, 1925, im “arasota 
county, Flerida, defendunt entered inte a contract with plaintiffs 
whereby he sgreed to purchsve from plaintiffs certain real eetate 
in deirieete county fer $55,200, payable 613,800 on the execution 
of the contract, 913,800 on or before August 1, 1926, $13,300 on 
or before August 1, 1927, and $13,800 on or before August 1, 1926; 
that defendant hes paid only the 615,800 paynble upon the mecution 
of the contract amd is in arrears the first, second am third in- 
stalimonts, taxes end attorneys’ fees. The contract is between 
Andrew Meinsh, ae purchaser, and Honore Palmer and Yotter Palmer, 
mot as individuals, but as exccuters and trustees under the last 
will and testament of Sertha llonore Yalmer, decensed, aa the 
Vendors, and is executed thues “\ndrew Neinsh (Seal) Honore Palmer 


By: H. Le Mollie Hin Attorney in Peet. (eel) Potter Palmer by: 
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“2. 


He Le Hollie Hie Attorney in Pact. (Seal) As Truvtees under the 
Laet “111 and Testament of Berths Honore Palmer, decensed." 

In the contract the lamd is described by legal description 
end concludes: “Containing 920 acree more or lesay the sale is made 
subject to (a) All taxes, general and wpecial, levied after the year 
1924. (b) All imataliments of apecial taxes remaining unpaid as of 
the date hereof, (¢) Acts of the Purchaser and those claiming by, 
through oy under him, and liens due to acts or omiesions of the 
Purchaser and thoee claiming under him. (4) Rights aequired or 
hereafter acquired under eminent domain proceedings. (¢) Any out- 
standing turpentine or timber leceege* And the venders agree to give 
the purchaser for examination an abstract of title, showing title 
in the vendors, which ia te be returned by the purchaser to the 
vendors within twenty days from the recoipt thereef, together with 
a memorvandum in writing showing the evjeections, if any, whieh the 
purchseer has te the title of the vendors. In cave material defeets 
are found in the venders' title and we reported, them if such defects 
be mot cured within eixty daye after euch notice, the contract shall 
at the option of the purchaser become absolutely mull and voids notice 
of such election to be given to the venders, and sll moneys paid by 
the purchaser aheli be returned te him. It was also agreed that after 
the purchaser paid fifty per cent of the purchase price he would be 
entitled to recvive a deed to the property upon delivering to the 
vendore hia notes for the balance of the purchase price secured by 
mortgage as «2 firet lien on all of asid property, the mortgage to 
contain a provision reserving to the mortgagor the right to have re- 
leased from the lien, one or more forty acre treets upon the payment 
ae to the lands te be releseed a relense bonus of $30 an acre. 

The evidence dizcloses that Bertha Nonere Palmer died 

testate, Leuvine & will im «hich whe nominated her eons Honore Palmer 


@mé Potter Palmer as executors and trustees, and im her will she 
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empowered them im their discretion to sell om any terme and convey 
any or all of her property, Dut she mde no provision whatever in 

her will for the delegation by them of any of the powers conferred 
upon them under the will; thot plaintiffs employed one Henry Le 
Hollie as manager of the estate and in writing appointed him their 
attorney in fact, empowering bin te eel and execute contracts in 
their name for the conveyance of omy of their property; that some 

of the Florids ren] eatate woe vold in 1922, but in 1924 the entate 
began actively te ovll the lnnde, the highest number of sales being 
made in the epring anc summer of 1925, and the sxles grentily diminished 
im the spring of 1926; that the boom in Florida real estate ended in 
the summer of 1926, that after some 100 esles had been mace the estate 
began using o printed otendard form of contracts thie form left blank 
for insertion the dute of the contract, mame of the purchaser, the 
year taxes were ancured by the purchaser, the amount of eash payment, 
the number and smount of the deferred payments, the date of the pay- 
ment of interest on the caferred payments and the amount of the re- 
lease bomus; that in January or Yebruary, 1925, Potter Polmer told 
Hollis that he (Hollis) cowld sell the property in question at $60 

an acré, and later, in March or April, 1925, Homore Palmer alse teld 
him to seid the property a4 960 an acree ON crogs-examination Henry 
Le Holiie testified that the Palmer eetate bat « grent deal of real 
estate in Florida and bea mad? a grest anny soles before the execution 
of the Meinsh contract, and thet in filling out the form contract he 
could have filled it out and specified that the entire deferred pay- 
mente be made August 1, 1026. He waw alee sacked: “G. You had a 
conversation, one conversction with Mr. Potter Sulmer in Januery or 
Pebruary, 1925, and ancther conversation with Mr. Henere Palmer 
somevhat later. Im exch and woth of these eonversstions first 

the one and then the other trustes told you to well this land for enee 


fourth cash and three deferred payments payable anusally there- 
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after? A. I cannot aay if wae put in thet languages. @. Well, 
Was that the substance of their direction? A.» The substance was 
we were to well it at thet price per acre, according to our regular 
precedure, which waa the form." He further testified that he had 
no inforzation “as to whether the described property conteained more 
er less than ¥20 acres, the deseriptions were always cheekeé by the 
offices manager and he reported to me. The procedure would be that 
w pleee of property wan sold at « certain price, the description 
given by letter, or however it eas arranged, and the contract sould 
be prepared by Nre Je Ze EeGowan, ofiice manager, who would check this 
against our maps and what other records he might have showing the 
aereage, and I relied on hie appreval. * * * whem I say the office 
matiager checked the description i de not mean thet he checked it te 
determine wkether according to the theoretical content of a section 
the deseription cerreaponded with the number of acrea ingertedé.” 
There was, however, no evidences offered by the defendamt that there 
were mot 920 acres im the land described in the contracte 

Potter Palmer testified that he had « comvergation with 
Hellis cencerning the price for which the land in Township 38, 
Sarasota county, Florida, was te be sold (the property in the instant 
ease is in Township 33); but that Be head mo discussion with him as 
te the terme of payment in the inotent case, that he wan to follow 
the general formy that practieslly all ef the land sales mace in 
Plorida, umleso there wae some special exception, were moce om these 
terms, one quarter down and one quarter euch your thereafter. 
| The defendomt paid the initial payment of 015,800 and the 
semi-annual interest due February 1, 1926; the secone payment of 
$13,800 under the contract wae due sugust 1, 1926. in a lester 
addresced to the defendant dated Caraseta, Florida, July 27, 1926, 


Re Kp Thompson, manager of pleintiffs' Saraeeta office, anidt “Tour 
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letter of July 22nd at hand and am sending under separate cover 
abstract for 920 acren in sections 15 and 16, township 38 senth, 
range 19 East.” Defendant reeeived the abstract about July 27, 
1926, it wae examined by his attorney and on August 15, 1926, 
defendant mailed Thompson a letter in which he eaid that he was 
sending him the abstract and the opinion of hie attorney concerning 
the title to the land. On Auguat 19, 1926, defendant vrote Thompson 
that the curing of these objections to the title was a conditien 
precedent to further performance by him and thet he wae not in default 
until after the performance of thet condition anc thet he felt that 
further payment should be deferred until that condition hed been 
Complied with by plaintiffs. On ‘September 15, 1926, Thompson wired 
defendant that he (Thompson) believed six months! extension could be 
gotten from the Chiecgo office if defendant would at once accept title 
insurance (ieee a guarantee policy), but that the title insurance 
company coulc mot extend thst insureamece te defendant's purchaser, 
but that defendant could get inourance for any purchaser at redueed 
rates. On the usme day defendant, through hia attorney, wired 
Thompson im reply that a title inouranee, that wae not « guarantee 
poliey extending to purchasers, would not be acceptable and that 
éefendumt preferred te have plaintiffs’ clear title and was willing 
te extend the time for clearing the same in exehange for a six 
months’ extension on the August, 1926, payment. On September 18, 
1926, Thompron wired defendant's attorney that title wae clear, as 
would appear from Burket's opinion being forwarded. Om the same day 
Thompeon «rote defendant's attorney, stating the beat way to get an 
extension was for éefendsnt to accept the title er title insurance. 
Om Oetober 14, 1926, defendant wrote plaintiffa a letter in which 
he said: 


° # # ® referring, particularly, to that part of said 
agreement providing for the purchaser's election to accept or 
reject the vendor's title, im the event of the failure of the 
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vendors to cure objections within the peried provided in snid 
agreement, notice and memorandum of which objections have hereto- 
fore been given to you, you are hereby advised and notified that 
inasmuch ac the objections to the title ae noted have not ae 
cured and I am required to elect te cither “om or Pipe po 
vendors’ title ae it now stands, within the period o y (60) 
days after the delivery of memorandum of such uadeohienns ¥ 
the vendors’ title to ssid property as i 

do hereby so reject the same, this being may mashes 
cmereet t© yous as provided for im said agreement." 

Defendant's counsel take the position that under the will 
of Sertha Honore Palmer, the powers of plaintiffs as trustees to sell 
the lané were discretionary, and could mot be delegated; that they 
could not in advance of any specific, determined contract in con- 
templation, exeape ultimate exereise by them of an immediate dis- 
 @retiong thet the inetant contrect left uwndertermined the purchaser, 
the amount of cach payment, the time or rate of payment of the balance 
of the purchase price, the taxes to be asvumed and the amount of 
the release bonus, and would have to be executed by the trustees 
themselves; that never having been done, the contract is mull and void. 

Im support of his contention defendant relies chiefly 
upon the case of Coleman ys Sonmoliy, 242 Ills 574, and Stein v. 
MeKinney, 313 I11. 84. Ye think neither of these cases is in 
point. In the Coleman case, gupra, the executrix and trustee in 
& letter erfiten by her to one Callan, appointed him her general 
agent and ettornmey to tranmaact all her business in connection with 
the settlement of her father's estate, and authorized him to seli 
certain real estate, including the lets in controversy. it is very 
apparent that ne such powers coulé be delegated by the trustee. The 
Stein CARCs SUPTH, Vag a Bill for epecific performance brought upon 
a contraet signed by an alleged agent of the defendant. The 
defendant denied the authority of the alleged agent to execute the 
contract. The court found the allege’ agent did not have euthority 


to execute the contract. The question of delegating the exercise 


of personal dicseretion ese not involved. 
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The general rule applicable to a cave of this nature 
is, that a trustee of an express trust, invested with powers, 
the exccution of which calle for the exercise of diseretion and 
judgment on the port of the trustee, cannot delegate such power 
te anyone, and hence the performance of an act requiring the exercise 
of diceretion, muct be done by the trustee himself, and cannot be 
éelegated to an agent. The reason for the rule lies in the fact 
that the grantor who creates a trust end inverts the trustee with 
powers, calling fer the exercise of discretion on the part of the 
trustee in their execution, selects the trustee by reason of his 
confidence im the integrity and good judgment of the trustee, and 
when the trustee accepts the trust, he does so with the implied 
undé¢retanding that he will discharge the duties incuybent upon him, 
by reason of the trust, according to his own beet jucgment, and hence, 
umlese the grantor expressly prevides that the trustee may delegate 
the powers conferred, he cannot deo se. However, minieterial duties 
connected with the exereise of the funetions of « trustee may be pere 
formed by an agent (Gillespie v. “mith, 29 Ill. 473, 4813 Spengler y._ 
Kuhn, 212 Tlie 186.) 

The question, therefore, te be d- termined is whether the 
execution ef the contract im the inetant case was ministerial. Keim 
Ve Lindley, 30 Atl. 1063, was a bill brought by a vendec against the 
vendors for specific performance of a contract to convey lands, signed 
by an agent. The defendant trustee invoked the rule thet a power 
imveoking the exercise ef personal diseretion and judgment could not be 
delegated. The contrect, however, wis sustaimec, and the court said, 


Pe 1074: 


"If the trustee * * * avtusliy exereisea the discretion 
and judgment * * * and arrives et a conclusion, he may delegate to 
another the mere ministerial duty of carrying out that jucgment. 
** * ‘hen the trustee hag resolved in Als own mind in what manner 
to exercise his diseretion, he cannot be said toe delegate any part 
of the confidence if he merely execute the ceed by attorney or signify 
his will by proxy.’ The trustee must act ot times through 
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attorneyea oy agente, and, if he determines im his own mind how 

to exercise the diseretion, and appoints agente or inctrumenta to 
out his évtermimetion, he cannet be enid to delegate the 
trust, even though deeds or other instruments ace signed by 
attorneys im bis mame. “oO, if he civesa instructions te hie 
attermmeye and agente how te wet, it cannot be eald to be a 
éelegation of the trust.” 

Im Smith vo Swan, 22 Se Ve U47y 248, 1¢ wus ondds 

“there the trustee nimeelf agrees upon amd arremges the 
sale, and settles all preliminaries invelving the exereise ef ¢ia- 
cretion, he may by agent perform the set ef executing amd deliver- 
img the deeds" 

tt io tewe the plaintiffs did net select defendant as 
the purchaser of the lund, but it ico cleur that the trustees 
weiuodly exereiaed their dieeretions arrived at & conclusion and 
 @ireected Hollie te seli tie lance to anyone upon the payment of 
$60 an sere, one Guarter down and one quarter each year there- 
after, title to remain im the plaintiffs until one-half of the 
purchase price wae puld, the contract to be upem a stamdaréd form 
adopted by the trustees, wend tant Nellie earried out the dircetions 
of the trustecs ant the contract in question was executed. <ppliye 
img the prin¢iples ssmounced to the facts in the instant case, we 
are of the opinion that the exceutien ef the contract was a 
winiaterial duty, performed by Wollie ae the xgent of the trustees 
efter they hed exergined their diseretion with reapect to the sale 
ef the Land and had fixed the price and terms of enle. 

Xt is finally comtended thet the abstract ef title 
furnished by plaintiffs dees mot ahow « good and merchantable 
Sitle in plaintiffe. G abatract of title is a ag of the 
facta relied on os evidence of title, containing a motd of all 
 Comveynnees, trenefors ox other facts relied on ay evidemees of 
the cleiment's title, together with ali such facts appearing of 
record ae may impair the title. (Heinesen y, Lomb, 117 tlle S40; 
Geithean v. Zichler, 263 id. 579.) ‘The contract im the inetant 


Ouse provided that the plaintiffe cive defendent an abstract ef 
title showing titie in them ae trustees and in cose material 
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Gefects be found in their title ond not cured within sixty days, 
the contract shall at the option of the ¢efendant become null and 
void. Both parties have construed this provision of the contract 
to mean a merehantable title. In order that a title to real estate 
be merchantable it must be good beyond a reasonable doubt, and this 
must appear from the abatract. it muet be euch a title as will 
not detract from the salabilisty of the land, ox depreciate its value 
on the market, or expose the vendes to possible Litigation or to 

the danger ef being cefented in an action concerning it. (Znex Ye 
Respain, 156 Ills Appe 1345 Brown Vs Cannon, S$ Gil. 1745 Ugeers vy. 
Busch, 154 tl]. 604+) A purchaser hag » right to be reasonably sure 
that no flaw will come up to disturb ite merchantable value. (Close 
Xs Stuyvegant, 132 111. 607; ¥irebauch vy. Vittemberg, 309 id. 536.) 


But «hile a purchaser cannet be compellec to toke a doubtful title, 





he will not be permitted to object to the title on agcount of the 
bare poseibility thot it will prove defective. He may, of course, 
contract for a perfect paper title and may refuse te necept any 
other, but sll the facts upon which title depends are not ef record 
and are net shown by abstracts, mor is it implied that the abstracts 
show matters mot of record or a1] the facts ond circumstances connected 
with the conveyances which micht affect the tithe. (Atherbery vw. Blairs 
244 Tlls 363, 368-3693 Bedinger vs May, 323 id. 187, 191.) An abstract, 
im order to show a merchantable title, is not required to show a 
perfect chain from the government down. (Lamotte ve Steidinger, 266 
Tile 600, 606.) If it were necessary, in order to establish a good 
title, that an abstract show a perfect paper title, without default, 
defect or omission, although cured by existing fneta or lapse of time, 
land could rarely, if ever, be sold. (Dime Savings and Tre Co. ve 
Kmappe 313 111. 377, 389.) 

The trial court found that the abstract was free from 


material defects and that the title ef the plaintiffs was merchanta le. 
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Im this court seven cbjections are raineé to the title designated 
in the briefo a» VYitwer's ebjections &, 3, 8» 6» 3, 1k and 15- “snd 
the question here int Yere the defects objected to euffietent te 
excuse the performance of the contract by the defendant? 

Cojection 2 is that im the ohain of title are two con- 
veyanoes dated Mareh 6, 1391, from the “Board ef Zduevtion of 
Florida," bearing the seal "Florida State Land %ffiee,* and signed 
wy "all of the trustees,” the other duted May 14, 190%, from “Beard 
of Zéucation of the State of Viorida,” benring the seal of “Department 
of Agriculture of the State of Florida,” and signed by “all members 
of the board.” The objection ie that the conveyaners were inaufficient 
for the rensom thet these organizations did met exist «t the time the 
conveyances were made, and that it should be shown from what source 
the State Goard of Bducetion obtained title. *@¢ do mot think that a 
Valid objection. (Gea sections 754, 755, 5694 and 5698, Compiled 
General Lewes of Plorid« ef 1927, and Yedernl Statutes, che 78 of the 
Sete of Congress Merch 3, 1845, and State ex rele Kittel vy. Jennings, 
35 See 986, 944.) 

Objection 3 is that im the chain ef title appears a ecan- 
veyanee Gated June 1%, 1895, filec July 27, 1895, from one Riches 
amd wife te Udward Kecords and Jeweph He lore. Vebrunry 19, 1895, 
Reeorde agwigned wll hig interest in the lande te David BM. Ripley 
im trust to be sold and the proceeds to be turned over to his 
erecitors. From an examinution of the abstract it deen not appear 
that the saseicnment wan accompanied by an oath in writing of the 
assigner reciting his intention to assign all his property. February 
Rl,» 1897, 2 foreclosure proceeding wae filed against Riches and others. 
The objection raleed waa that the abstract did mot show that Ripley 
wae a party te the foreclosure proceeding, There is no merit to 
this odjection. ‘ection 6753, Compiled General Laws of Florida, 


1927, provides thst every sanignment for the benefit of erecitors 
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shall be accompanied by an oath in writing of the asvignor reciting 
hia intention to assign all his property, and section 6754 provides 
that the deed of aecignment and the onth of the agzignor shell both 
be recorded. In ¥illiame vy. Crocker, 14 fio. B2, it wae held that 
an aecignment which is not accompanied by a recorded oath ia net 
effective ac an assignment. The inetrument not having resulted ia an 
ascignment Pipley had no interest in the property. 

Objection &. Letters patent, dated October 4, 1916,filed 
Jamuary 19, 1916, were issued by the State of Florida te Saraseta- 
Venice Company, und = deed wes executed by that company, dated June 
20, 1021, aud filed Auguet 22, 1921, conveying the premises te the 
plaintiffs ac truatecs under the Inet will and testasent of Bertha 
Homore Palmer, deceased. ‘Such letters patent and deed appear in the 
chain of title. It is claimed that the abstract of title dows not 
show a compliance with the lews of Florida relative to the payment 
of feea to the Ztate and the paymert for stock isaued by the cer- 
poration which requires that an affidevit eof the treasurer be filed 
with the secretary of state showing that ten per cent of the enpital 
ateck of the company hae beam paid; that until the etatute is eomplied 
with, the etgckhelders are considered partners end quitclaim deeds 
were necessary from the partners. The etatutes referred to are sections 
8941 and $985 of the Compiled General Laws of Floriga, 1927. It 
appears from the evidence that the affidavit required by the statute 
had been filed, but it Had not been placed on vevord with the Cireuit 
Sourt of Serasots County, Florida, and that a eertified copy of the 
affidavit might be secured and receréet. However that micht be, 
the stockholders had ne interest in the real estate after the execution 
of the deed by which the corporation conveyed the title te the plain- 
tiffs. (Lincoln Park Ghape Re Ae Me ve Swatek, 204 Ill. 228; Bushnell 


vs Consolideted Toe Bnchine Gos, 155 id. €7. 
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Oojeotion G. Mareh 15, 1910, a warranty deed executed 
by West Coaet Naval Stores Co.,  corporntion, conveying the 
premiace to The Florida Development Coos 2 corporntion, waa filed, 
signed by the grantor by Kendall ¥. Crocker, deeeribed ag its 
trenaurer and chief executive offieer, bearing ne corporate seal. 
June 7, 1910, by quitelsim ¢eed The Florida Development Coe, a 
corperntion, conveyed the premises to J. Bs Lord. This deed is 
gigned by the grantor by Charles T. Crocker presidont. December 
28, 1914, J. Ks Lord, the gramtee in thet cuiteleim deed, wade an 
affienavit, shown im the abetrnct, thet in 1916 he uno a stockholder, 
director and vice preci¢ent of “eet Conet Naval “teres Company, when 
the deed by thet company woe executed, and that Kendall ?. Crocker 
whe then Oy resolution ef the ¢irevtere the chief exceutive officer 
of Yent Const Naval ULeres Compemy; that that compamy conveyed to 
J. Me Lord; thet both deeds were anthortaed by the directors of ‘ent 
Senst Yaral Stores Company anc ¢irected to be mace by Kendell ¥. 
Greckery thet on Yay 19, 1910, he was aleo a stockholder, director 
end vies president of The Plorid= evelopment Co+, and Charles T. 
Croeker was ite president and that the eafd Yeet Gonet FYeval Stores 
Company by de Wt. Lord, viee prevident, cuitelaimed the title te the 
premieegs to plaintiffs. The ebjeetion is thet J. He Lord wae the 
veneficiary of the involved trenaaction anc hie affidavit was not 
preper to clear the situation which should be covered by a certified 
copy of the proceedings sf the direeters of the Yest Cocat Baval 
Steres Company or by sffidewit of -s disinterested person, recuainted 
with the fectas Thie objection is not well taken because in 1925, 
the State of Vlorida enacted » wtatute, esxction 5495 of the Compiled 
femereal Lawe of Tlorida, 1927, which providess 

“whenever any * * *, decd of conveyance haa by the 
person or persona ewning the land therein deacribed been executed 
and delivered to amy grantee or grantees and hae been for a period 


of ten years or wore before Jume 5, 1925, spread upon the deeds 
reeores of the county wherein the lane therein ¢everibed has been 





oBhr 


wbedanexe een Chee say we ORE yAh eal oh OMEOMEMP Go (i outy 

gH? gmiyorion .mottorogeas @ q409 een0de Lavat, dene? S908 Be: 

eOek2% eae eaokinveqTas & 499 saneyateved abtuel® edT of -agatmong 

‘gh 28 bedbrooed predoer® wf (hebeed yt xetaen aalaaisiiioa 

al dood oidT «deed .8 .1 of enetumag ect begpvRed smeddomeqnoD: 
“wines .gwanteow tavoae P aeieed® WS xedeewe end Ww domme 

| es Mone . dah wbalsdine dais at eotaawg ont eneiaaeipeinnut 

eeebfodieas a sar eed G10i af fold ehoagdedm cat mt, 









Red 











sede Wega aotgs Laved drat init etiam 
 gelleetd 7 Lhaonek gextt haw .MeseOoRD eee cERAqmoD darts egsesni 
teorYie writeorns Yotds acd sretaextd off Ye metdefonet ye med 
Seb egeenen ceagtes tecty Zautt acim aie tiieece aia tamil 
seek Ye eteder sib os yt Sonbuedius oer a bewd alited | ealacteiataieel 








aE Liebert Qt oben ov es 4o9o0Kkd hae magma aera de 





Has ny 
* oi 


 MedonTte aerOfescete 4 wale saw gl gORRE 4h or mo cae: emsateil 
oP ae Rel baw 209 snampolsve’ whbwett edt to seebinorg coky hme 
PIE Lene dees sow hen sett dade: aieeneriaeiaedinatianenneed 
edd @2 oLttt O42 wwmtofaving .insblzerg ooty eSrek wl ue ymagie 
add vor Sted 4 4% doutt ab aelivotce eat, a imo: 
bettiises « et DetsYED Od bivetin dtotay olsun ws ce 98 eRe 
fave teoeS te oth 46 axeseoths os te epel Seveete ad’ 
BOON ANpOS ~MOdteg Detewredsiuts » Lo Jyebe Va ex 














e88CL ai semrDed muted tiow yon at mossovgde meet sntee? eee, | 
<“Saliques eft Ye G28 notteon eitudate «= setenmy sively Ye etare i 





«13< 


or was at the time situated and one or more subsequent conveyances 
ef said land or parts thereof have been made, and euch dewd or 
eonveyanes or the public record thereof shows upon ite face a clear 
and ¢xpress purpose and intent of the person or persons executing 
the sume to cenvey the said land by any such deed, the same shall 
be takem and held by ali the courts of this ‘tate te have eonveyed 


the fee simple title, * * * * 

Objection 4. It ie Gleimed thet a ¢eeree ertered April 17, 
i922, by the Circuit Court of Serasetea County, Flerida, filed May 25, 
192z, does not divclose what property wes involred im the deeree and 
that becnuse of the multiplicity of the parties to the ceuge it is 
impoecible to assy how the property wae affected by the deerce without 
investigating the court records. from our examination ef the abstract 
ef title, it appearn that on April 21, 1893, Kdwin ti. Clark, single, 
conveyed the premises to Jnmesa “+ Kichers by warrenty decd which deed 
was recarded in Deed Rook "", pe 743, and that on June 19, 189%, 
James *. Eicheg and Biomm As, his wife, by s warranty deed filed July 
27, 1893, and recerded in Hook "2", p. 744, conveyed the premises to 
Udward Records and Joseph H. Lords that the deeree entered April 17, 
1922, sought to cerrect the difference im the spelling of the names ané 
it was provided in eaid deeree thot said deod of April 21, 1993, ané 
recorded in Deed Bock “KR”, at pe 745, be reformed so ac to shew the 
mame of the grantees te be “James Ys Rieheos.® There is mo merit in 
this objection, 

Ovjection 11. 1% is claimed that umder the will ef Bertha 
Honoxe Palmer, plaintiffs are restricted, in reinvecting the proceeds 
of the extate property, to “bonds, stocks, mortgages or other 
securities” and that the ebetract of title discleses no right in 
plaintiffs under the will to purchsse property of the charecter 
imvolved, There is ne merit im this objection. The powern of 
investment of the trustees are contained im the 14th Article of 
the will, which, so far as it bears on the subjects ia aa follows: 
"(c) My trustece * * * shall have full power and authority at any 
time * * * to alter and change the investments from time to time in 
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their discretion, it being my intention that anid trustees * * * 
im the management of caid truet preperty and in the inveotment 

ané reinvestment thereof, shell have as complete power to select, 
manage and control the seme ae I would have if I remained living.“ 
It ie clesr thet the testatrix intended te give her trustees un- 
controlled discretion in the management of the entete, with full 
power “to alter and change the investments," To “alter” means to 
change entirely or materially. (Punk & Ygenall's Dictionary.) 
Where trustece sre given wiconmtrellied dizeretion im the management 
of the estate, with full power to alter om! change the investments, 
they have power to change the form of the investments from one thing 
te another. (Herchants Loan & Trust Co. ve Northern Trust Sos, 250 
Tlie 86. 

Objection 15. By thin objection it is contended that the 
abetract furniahed the defendant dic net rum to the dete it was 
tendered. The controct under which the defendant purchesed the land 
im question wee dated August 1, 1925, anc it is silent as te the 
time the sbstract of title was to be brought down to, its only re- 
quirement being that the abstract of title wae te show good title in 
the plaintiffs at the date of the execution of the contract. The 
abstract furnished was broucht down te Auguet 10, 1925. The 
objection, therefore, is not well taken» 

The sbatract shows « complete and connected chain of title 
im plaintiffs and the title is seretmnteble, and we find ne sufficient 
evidence in the record to juctify the ¢efendant in hie refusal te 

perform the contract. ‘The proper function of courts is to uphold 
eentracts and enforee their performance as made, or give damages for 

_ @ failure or refunel to perform them. (VYorin v. Molvers 359 Ill. 340, 

8495 Eirebouih v.— Abienberiy B09 id, G36, 540.) Winding no valid 

oly rf : ‘at oe @ eat, tee ormeetoiy a ween 

: performance 8 oon ’ Jucgmen P 

- GOurt will therefore be affirmed. APPIRMED. 


| Gridley, Pe Jey and Soanlan, J+, coneur. 
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WR. JUSTIC“ EXAHER DELIVERED THE OPINION OF THES COURT, 


injunetions pencente lite were iseued, after notice to 

defendants, upon the bill and amendments filed by the complainant, 
Frances Lee Porter, against Yachington Porter II, Diamond Match 
Company, Mational Biscuit Company, Continental illinois Bank and 
Trust Company, J. 4+ Lowell Blake, Howland 5. Davis, George B. 
Harris, Yilliam Sheppen Davie, Sdward 2. Blayden, Lawrence Howe, 

J. Séwin Guinsenberry and Joze C. Harris, a copartmership, trading 
@@ Blake Brothers & Co., restraining “ashingtom Porter I1, from 
transferring or disposing of the property belonging te complainant 
and directing him te surrender to and deposit with the Continental 
Tllinois Sank and Trust Company certain certificates of stock. The 
‘Festraining order appealed from in cause No. 35656 was entered 
Augast 26, 1931, The restraining order appealed from in cause 
Hes 35637 wae entered Auguet 25, 1951, and in case Noe 35653 the 
order was entered September 12, 1951. The appeals were consolidated 
for a hesring. Te gevenes these injunctions Yashington Porter II 
'Prosecutes these appeals. 
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Auguet 26, 1931, appellee filed her verified bill in 
which she alleged that appellant is her wonj; that her husband died 
in June, 19225 that shortly after the death of her husbend her 
gon came to her end suggested that ne handle all her business affaires 
that the affairs involved investments and the handling of properties 
and moneys that the appellee had received by cift and inheritance 
fros her mother, an¢d alac of properties received by gif: and will 
from her husband; thet having implicit trust and confidence in the 
ability and integrity of her som she seceded to the euggestion and 
that from aeid time until shortly befere the filing of the bill 
appellant managed end handled her property and sffairs and advised 
her in connection with all investaents and im all matters of business, 
and that she relied solely upon his advice, sacistance and management, 
ané trusted him with ell anttera, and that im the course of such 
@eslings she entrusted him with ehseks and stock certifieates signed 
in Dlank, bonds and other puperaj that he also aecured her signature 
to deeda of conveyance of various parcels of real entate and to various 
@ertificates ef stock beloncing to her, and to cheeks and other papers 
‘Wider the following circumstances; that he came to her in a great 
hurry while whe was engaged in her household duties and presented a 
‘umber of papers for her signature, without stating what they were 
@r whet they were intended to accomplishs that they were uninportant 
and that he needed them signed at once only as a matter of details 
that he wae in a great hurry; that she demurred to signing them 
without knowing what they were and witheut reading them, but he 
Fesseured Aer and gave Ser hiv werd of homer that they were unimportant 
papers anc thet he needed them sigmed for certain informal matters, . 
and thet he would tring them back to her amé give her « chence to 
Wend them over; thet she relied fully and completely on him, and 
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because of his repeated statements that he was in « great hurry, 
signed these papers and delivered them to hin without reeéing them 
end without knowing wheat she cigned, and that at no time thereafter 
did he bring to her any of the papers she bad signed or give her 
any information concerning them, despite her frequent requests in 
that regards that she did not discover until a few days before the 
filing of the 6111 thet the papera she had signed included quitelaim 
éeede sovering certain real estate, sesignments of certifientes of 
deposit in blank covering 363 whares of stock of the Diamond Match 
Company, 100 shsres National Siseuit Company; 550 shares of Continental 
Illimeia Senk @ Trust Company and a check which the defendant filied 
in for the sum of $20,000. The prayer of the bil] ie thet the 
Guitelsim deeds referred to be declared voids that an injunction 
iseue ageinet the appellant enjoining him from transferring or dis- 
posing of eny of the property referred to in the bill er heretofore 
belonging to appellee and trensferre’ to him and outstanding in his 
name; that an injunction iseve against the Diamond Kateh Company, 
Gontinental Illinois Bank and Trust Company, Hational Bieeult 
Company, and the members of the firm ef Blake Orethera & Company, 
enjoining them from trenaferring the shares of stock described in 
the bill; and for an accounting and other relief. 

August 2¢, 1931, the chaneeller entered an order restrain- 
ing the appellant from aseicning or disposing of any of the property 
belonging to appellee transferred or senigned to him and then out- 
standing in his name, upon the appellee filing « vend im the sum 
ef $10,000. Auguet 28, 1951, the chaneeller entered an order 
directing the appellant te surrender to ané deposit with the 
Continental Illineis Bank and Trust Company the certificates of 
atock iscued by the Diamond Fateh Company and National Bisouit 
Company, together with ¢ividends received by him, seid certificates 
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of atock and dividends te be held by the Continental Illinois Bank 
and Trust Compomy pending the final ¢etermination of the rights of 
the parties thereto, and ¢ireeted the Diamond Match Company and the 
Batioual Biscult Company, respectively, to pay any amd all dividends 
declared on anid ateck to enid Continental Illinois Bank aud Trust 
Company, and thet said Trust Company alee hold all dividends payadie 
on account of 550 skuree of «tock isswed by the Continental [liineis 
Sank and Trust Company formerly »vtlonging to appelles then standing 
in the name of appellant, pending the fimal deternination of the 
righta of the parties thereto. 

Qeptember 11, 1991, appellee filed mendments to her bill 
in which she alleged in substance that she owns 49% shares of 
Bieotrie Bond & “hare Company; that the certifieates of stock 
reprenenting weld sherre of abock were aseigaed by her to appellant 
wader oireumatanorms cimilar to these reelted in the bili; that after 
the ascignment ef said uwuteeck by her, appeliant procured the lasuence 
60 himeelf of certifiester of steek of seid “levtrie Bene & Shure 
Company and did on August £4, 1931, proeure the sele of raid stook 
throuch Binke Trothere 4 Company, and that the proceeds ef cad? 

Ree are hele by Bleke Brothers & Company for hie aveount; thet ene 
aieo ownn a large number ef aheree of the common enpiteal sateek of 

the Coumonwealth “disgon Company, all of which were formerly represented 
by certificates of etoek standing in her ovr name; thet the appeliant 
procured the aveignment to sirseelf ef anid stock precisely ae set 
ferth in her bill and preeured the iacunnce of new certificates 
‘representing 278 wheres of said stock te bimrelf, and on August @1, 
2931, proeured the eale of 75 aharee of ueld eteck by Blake Brothers 
& Company, the preseeds of which are held by exid Blake Ercteers & 

| Gempany for the account of appellant; that she also owns 116 shares 
of the preferred stock of Mutionnl Carson Company, foruerly represented 


by certificntes of stock standing in her name, and thet the 
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appellant likewise procured the ageignment of enid stock under 
cireumstances ac eet forth in the bill, and procured the teeuance 
to himself of new certificates of stock representing 116 shares of 
the preferred stock of National Carben Company and that the said 
steck is now held by Blake Brothere & Company. 

September 12, 1931, the chancellor entered an order 
reetraining the copartnership of Blake Srethers 4 Company from 
transferring, agvigning or delivering any of the moneys, certifi- 
gates of stock or other property that they now hold for or on behalf 
of the appellant, which forwerly ateod in the name of appellee, 
and from delivering any sonoys which are the preceeds ef the eale of 
406 shares of the oxpital stock of the Plectrite Bond & Share Company, 
73 shares of stock of the Commonwenlth Sdisen Company, 116 shares 
of preferred stock ef the National Corbon Company, an¢ restraining 
the Continental Ullineis Sauk and Trust Company from traneferring 
or ¢leposing of 260 shares ef Commonwealth Sdison Company, until 
the further erder of the court; and the "ational Carbon Compeny wae 
oréered to pay any aud ail dividends payable on account of anid lis 
shearer of preferred stock to Blake Srethers 4 Company; and the 
Commonwealth Sdigen Company was directed to pay any and 211 éividends 
on account of the 200 shares of the common stock ef said Company to 
Centinentel Iliineis Sank and Trust Compemy, which dividends said 
Biake Brothers & Company and the Continentel Iliimeis Sank and Trust 
Company were directed te hold pending the final determinetion of 
the rights of the parties. 

Appellant raised mo objection te the original injunetion 
which restrained him from transferring the preperty in dispute. Mis 
position ie that the injunctions ef August 28 and September 12, 1931, 
are mandatory, and ought met to be iseued until a final hesring. In 
considering whether the injunctions were properly issued the bill, 
and the amendments thereto, must be taken ae true se far as the facts 
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elleged are well pleséeds The b111 alleges that « fiduciary 
relationship exiated between the complainant and her son the 
defendant, and that by reason of the fraud practiced by the 
defendant he obtained from the compleinamt siceks of great value, 
which he hay converted te his own uses Under such a otate of facts 
it has repeateély been held that the rule appliesble to this vlass 
of appeale is whether the chancelier improperly exereisedé the dis- 
eretionary power invested im him in iecuime these injumetions. In 
“ether words, an order greuting a preliminary injunction «411 not be 
Yeversed unless it clearly sppeare thot the court hme exercised the 
éiseretion veeted in it in «a wholly wrong coneeption of the facts 
or the law of the cane, or thot the granting «f the injunction is 
contrary to nome rule of equity er the result ef imprevident exercise 
of diveretion (Mutuel 012 Coo ws Ympire Petroleum So., S Ped. (2d) 
600), amd the propriety of Kis action must be concidered from the 


atendpoint of the chancellor. In City of Mewtom ys. Jevis, 79 Teds 
TiS, T1a, 1% wae seid: 
"fhe contr veason for the exiatence ef the 


to iseue a B afaggr semen injunction ie that the court may ther 
prevent euch a change of the vcanditiane ond relationma of persons 
and property duriag the litigation ae may reewlt im irremediable 
ron ye to some of the parties before their claims can be investigated 
uz pS ee whem the questione to be ultimately decided 

are serious anc coubtful, the legal diseretion ef the judge in 
etenting the writ eheuld be influenced largely by the consi¢erstion 
‘that the injury te the moving party #ill be certain, great ond 
irreparable if the motion ie denied, while the inconvenience and 
2eas8 to the opposing perty will be inconnidersble, and may well be 
indemnified by s proper bend, if the injunction is granted.* 


The purpose of these preliminary injiumetions wan to preserve the 
status of the parties ami to prevent further er tmpending injury 
until upom a final heering the court could determine the merite of 

the coutroversy and grant full relie?. In Bago v- Vilisge of Melrose 
Parks 161 111+ Appe 1%, if wae waid thet injumetions pendente ite 
Will be gramted “if it appears thet Leaw bare from this eourse will 


reeult to the enjoined party if he should be fimaliy victorious than 
would accrue to the complainant from the absence of the injunction 
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if he were the winning porty.” (See also Fighwick v. Lewis, 268 
TLle Appe 4025 Kuhl vs Clark, S61 111. Apps 491+) Im Poledos Ae 


j i ie wf i te We Pennsylvania Coe, G4 Ped. 720» T41. apeaking 
through Mr. Justieo Taft, 16 wes anids 

"Generally this ean be ecomns ones by an injunction 
wohibitery in form, but 1¢ sometimes happenes that the status que 
is a condition not of rest, but of action, and the condition ef 
rest in oxaetly what will inflict the irrepsrable injury upon 
complainant, which he appesis te a court of equity to pretect him 
from. im such « case courte of equity issue mandatory write before 
the esve is heard on ite merits." 


In The People y. Standidge, 233 Ill. 361, 345, the court seid: “An 
interlocutory injunction is merely provisional im ite nature * * *, 
Ite object is to preserve the subject in controversy, * * * * The 
orders in enuses Nore 35637 and 35638 hoi the effect merely to held 
the matters in statu guo until the court heard the cause on the 





merits. <A court of equity hae the pewer to iswue such an injunction 
where the right is olesr and the reletive inconvelence bears strongly 
in comploinent's faver and the acta couplained of are wilful and 
fraudulent and without amy pretense of right. (32 Corpus Juris 24, 


Bp GEG Tlis S35, S50y Lefties v. Leftis, 225 
nv , etvoleum Cos, 6 Fed (24) 


eee. 73 
Tile Appe 478; 
$00.) 








In the inotant case we «re of the opinion the belanee of 


gonvenience is with the appellee. ‘She shows by her bill thet her 


ee Oe a 


property wee obtained by fraud and that « fiduciary relation existed 

between her and the appeliant ond if she ic eucesseful will be entitled 

to a permanent injunction, (enkala v- Tomesky, 317 Ill. 356, 360.) 
Counsel for appellant comeeded im hie oral argument that 

the Uniferm “tock Transfer Act, ch. 32, pare 235, Cahill'e Rev. State. 

of Illinoin, 1951, pe 770, authorizes the court to impound the certif- 

ieaten, but contends that the chancellor had no power to direct that 


the certifientes be surrendered te anc cepesited with, and that the 
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@ividende thereafter secruing be paid to the Continental Illineis 
Bank and Trust Company and Tlake Brothers & Companys that thie 

was tantemount to the appointwent of e receiver. The only power 
given to the Continental iliimoie Yank and Trust Company an ¢ 

Blake Brothers & Tompeny was to hold the certifieates and receive 
and hold the dividends until the further order ef the court. This 
order was mot in effeet the same ca the appointment of 2 receiver. 
(Meta et ale vs Brodfuehrer et al.) 19% Ill. App. $87.) Ite effect 
was to make the Continental [illinois Sank ond Trust Company and 
Blake Brothers & Company cuctedians of the certificates and the 
funds and the chancellor had the power to make ouch an orders (Ramsey 
N+ Bichols, 75 Ille Apps G43; Bs & 9. Ns Re Coe ve Gaulter, 168 Ill. 
233; Mariner vy. Ingraham, 255 111, 108.) 

The next objection te the order of suguet 28, 1931, is 
that the court had no power to order the appellant to surrender 
dividends paid te him prier te the filim of the bill. There is no 
Claim by appellee that the appellant was ordered te surrender such 
dividends, ané as we reaé the order we are of the opinion that it 
hee reference only to the dividenée declared gfter the entry of the 


oréer, 

Under the cireumstances im the inetamt eave we cannot 
way the diserction of the chenceller was improperly exercised. 
Aecordingly the ordera of the “uperier court are affirmed. 

APPIPMED. 


Gridley, Pe Jey ond Conmlan, Js, coneure 
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PRANGES LSS ga 
(Complainant), 
Appellee, 


Ve 


WASHINGTON PORT Zi, 
et ale» 
Defendants 





OH APPEAL OF WAGHINGTON 
PORTER If, 
Appellant. 





IRTRELOCUTORY APPEAL 
FRO SUPSKION COURT, 
COOx TOURTY, 


2641.4. 6237 


Wh. JUSTICE KEPWER PELIVORED TRE OPINION OF TH. COURT. 


Thie appeal was consolidated with appeal Noe 35636, 
and the order of the Superior court in thet ense hae thie day 


Yor the reasons etated in the opinion filed in that 


ease the interlocutory order entered by the Superior court on 
August 28, 1951, herein appealed from is affirmed. 


- 


AYPIRMED. 


Gridley, ?. Jes and Scanlan, J+, concur. 
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PRANCES L&E PORTER, ) 
(complainant) » 
Appellee, 
Ve 

IEPSELOcUTORY 

WASHINGTON POrTOR TI, 

et ale, ) APPEAL PROM 

Pefendanta. 

SUPERIOR COURT, COOK 
COUNTY. 





ON APPEAL OF SASHINGTOM 


<i 2641.4. 629 


ME, JUSTICE KXRERE SELIVEPED THE CFINIOY OF THE COURT, 


This appeal was consolidated with appeal Ho. 35636, 
and the order of the Superior court im that case has this day 
been affirmed, 

Yor the reaeons eet forth in the opinion filed in 
that case the interlocutery order entered by the Superior court 
on September 12, 1931, Kereim appenled from ic affirmed. 

APYPIDME De 
Gridley, *. Je, and Seanlan, J+, coneurs 


. neon au? 20 NONETSO Se 


didn ordabl 


ii en Be 


> (ak 
an" Merk 4 


ee Rs hv 





34900 





DENNIS J. FINN, 
; Defendant in Error, 
BRAOR TO CIRCUIT 


no a. COURT OF COOK CoUNTY. 
* "Plaintiff in Error. 264 1A. 623° 


UR. JUSTICE SCANLAN DSLIVERED THE OPINICH OF THE COURT. 


The plaintiff, Dennis J. Finn, obtained a judgment 
by confession in the sum of $5,040 for rent alleged to be due, 
under the terme of a written lessee, for the monthe of June to 
Pecemper, 1927, and attorney's fees ef $240. “Subsequently the 
defendant was given leave to plead to the declaration, the judgment 
by confession to stand as seeurity. There was « trial before the 
court, with a jury, and a verdict returned finding the issues for 
the plaintiff and essessing his damages in the sum of $2,400, 
Judgment was entered on the verdict and the defendant hae sued out 
this wrét of error. 

In addition to a plen of the general issue the defendant 
filed a number of special pleas. fhe pertinent ones sllece payment, 
accord and sstiefaction as to the plaintiff's elsaim by the turning 
over to the plaintiff of certain tools, equipment and sccounte re- 
eeivable, and the surrender and cancellation of the lease. The 
éefenédant also filed a epecial plea of set-off for the return of 
$3,600 deposited by him with the plaintiff under the terms of the 
lease. 

On April 21, 1927, the plaintiff, as lessor, and the 
defendant, as lessee, executed a written lease which covered a garage 


at 446-452 Hast 111th Place, Chicago. The period of the lease 
wae from May 1, 1927, to April 30, 1037. The rentel was fixed 
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as Tollows: 

“Prom May 1, 1927 to April 30, 1928 --- $400.00 per month. 

Prom May 1, 1928 to April 30, 1929 --- $450.00 per month. 

From May 1, 1929 to April 30, 1930 --- §500,.00 per month. 

Prom May 1, 1930 to April 30, 1932 --- $550.00 per month. 

From Uny 1, 1932 to April 30, 1934 --- $575.00 per month. 

Prom May 1, 1954 to April 30, 1957 --- $600.00 per menth.” 
Upon the execution of the lease, the defendant turned over te the 
plaintiff $4,000, of whieh $400 was to apply as rent for the month 
of June, 1927, a concession having been granted for the month of 
May, and the balance, $3,600, was to be held by the plaintiff in 
accordance with the following provision of the lenees “It is under- 
stood and agreed that the leesee ie te pay $5,600.00 receipt of which 
is hereby acknowledged as a deposit to apply on the last six months 
rent of said lease. The lessor agrees to pay the leseee interest 
on said $3600.00 of 6% payable semi-annually until anid moneys are 
gue om lease."* The defendant went inte possession of the premises 
and eperated therein a garage. Uusiness was poor and certain talks 
tock place between the plaintiff and the defendant in which the 
question as to whether or not the defendant should continue to 
operate the business was discussed. The theory of fact of the 
defendant was that es a result of the talks the plaintiff suggested 
te the defendent thet the letter turn the gsrage back to the plsain- 
tiff and the latter would eperate it for hie own accounts that on 
January 1, 1928, the defendant surrendered peaseesion of the premices 
to the plaintiff and aleo turned over to him toole, equipment and 
steck belonging to the defendant, ot an agreed value of $1,998.65, 
| and also turmed over to the plaintiff accounts receivable amounting 
to 2163.64 and also the good will of defendant's garage business, in 
full satisfaction of the plaintiff's elaim for rent due to thet date; 
that on thet date the plaintiff accepted the surrender of the premises, 


took possession of the same, and placed his agent in charge of the 
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premises and the garage busineus and thereafter operated the 
business on the premises for his own account, paying the billie, 
collecting defendent's accounts receivable and retaining the receipts 
from the operation of the bueiners, and that the plaintiff never 
thereafter ¢emanded of the defendant rent for the premises, and that 
the defendant, on January 1, 1928, demanded the return of the $3,600 
which head been paid to the plaintiff by the defendant under the 
terme of the lease, The defendant's position, briefly stated, ia 
that the lease terminated “ecember 31, 1927; that the defendant 
satisfied in full the claim of the pleintiff for rent to that date, 
and thet the defendant, under the terms of the lease, war entitled to 
the return of his deposit of 93,600 plus interest «t eix per cent as 
proviced for im the lease. The theory of fact of the plaintiff wae 
that there was no agreement for a eatisfection of the claim for rent 
by the aceeptance of the tools and equipment and defendant's accounts 
receivable, and that there was no sgreement, exprese or implied, by 
which the ¢efenéant surrendered the lease and the glaintiff accepted 
the. game; that the defendant abandoned the premises an¢ therefore fer- 
feited his right to the $3,600, and that the lease was still in foree 
ané that the plaintiff was entitled to rent for the premises at the 
rate of $400 per menth for the months of July, Auguet, September, 
Getober, Yovember and December, 1927, under the terms of the lease. 

The defendant contends that the verdiet'is against the 
manifest weight of the evidence. After os esreful reading of the 
evidence in this case, we have reached the conclusion that this con- 
tention ie a meritorious one. Ag the case may be tried again, we 
refrain from analysing and commenting upon the particular facts and 
circumstances that have caused us to reach this conclusion. However, 
we feel impelled to say that, in our opinion, it would be highly 
Anequitable to allow the verdict and judgment to stand. 
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The defendant complains that the trial court erred in 
giving to the jury, at the instance of the plaintiff, the following 
instruction: “Gentlemen of the Jury, you are to judge from the 
preponderance of the evidence whether the lessee Frain simply quit 
the business and premises without any real agreement and settlement 
with his landlord, im which ease you will find the iseuen for the 
Plaintiff and assese hin damages according to the evidence; or 
whether ?rain and Finn made a full settlement and express sgreenent 
as regards the ending of the lease, payment of rent, the disposal 
of the equipment and the $3600 in the hands of the lessor, if the 
latter case, you will fing the lesues for the defendant and assess 
such damages upon his plea of set-off as you may find from the evi- 
dence to be due.” This contention is a meritorious one. By this 
instruction the jury were told that in order to sustein hie claim 
that the lease was surrendered the defendant must prove that there 
Wao @ surrender by the expresa agreement ef the parties. Such is 
mot the law. An agreement to surrender zay aleo be inferred from 
the conduct of the parties. (See Williame vy. Vanderbglt, 145 Ill. 
238, 2463 McCormick vse Brenmans 224 Ills Apps 251, 256; Thompson 
Vo Bestern Casket Cos, 219 Ili». Appe 184, 190; Fry ve. Patridge, 
73 Tile Sl, 523 Dilip ve Stobie, 31 Ill. 202, 206; Hector v. 
Hartford Deposit Yoo, 190 Ill. 385, 345.) This imstruction is 


otherwise bad. The defendant complains that the court erred in 
giving inetruction number five to the jury, given at the instance 
of the plaintiff. It reaés as follows: “If the lessee abandons its 
leasehold, abandona his garage business and sbandons possession of 
the premises, he thereby makes it necexzsary for the lanclord within 
the time cither to find s new tenant for the garage, or to find 
customers himself in order te lessen the loss for himself as well 


as for the leasee, who remaing obligated om the lease. The law 
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maken 1t the duty of the landlord to rent the abandoned premises 
fer as much ow he can get and apply such rent to the eredit of 
the lessee, and in the cage of a garage the lew commends the 
Jonclerd for running the gerage and applying the ercdit to the 
lessee." The defendant complaina thet this inutruction ia net 
applicable to the pinintiff's theery of fact and that it wag highly 
prejudtelal to the defendant. This contention ie a meritorious 
one, Tha defendant alae complains, and rightfully, that the con- 
tlusion of the instruction, asice from the fact that it was net 
warranted by any evidence, wae highly eugeestive and prejudicial 
to the defendant. The defendant olee complaina that the court erred 
in giving to the jury, at the instance of the plaintisy, inetruction 
number 4. Thies contention is slao a meritorioqus one, as the in- 
struction requires the defendant to prove an agreement to eance) 
the lease. 

The judgment of the Circuit court of Cook county is 
reversed amd {he ehuse is remamied fer « mew trial. 

KREVERSSS ABD RAMABLES. 


dridley, Pa-Jop adi Kermer, J+, concurs 
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EMER GOH Be STODDARD, 
Appellant, 





Ve 


Sf. MARY'S HOM™ FoR 
CHILIRSH, a Corporation, 

LEO VOLE, ART IBATITUTS 

OP CHICAGO, a pene assem 
BLIZABSTH CATHERINE SUHOLLON 
amd ARNE MARIE SCHOLZON, 
Children of Je G- SCROLAON, 






264 hy. 623 


APPEAL FROM 
SUPERIOR COURT, 


COCK COUNTY. 


HARRIET MB. GAVYSA, and as Trustee 

for the Children of Je Ge 

SCHOLAON, CLAHA BSRRIMAR, 

PRANK TODD and JEMWIN PRISCH, 
Appellees, 


Mie JUSTICE GOANLAN DELIVERED THA OPINION OF THE COURT. 


Prom an order dismigsing his bill for want of prosecution, 
the complainant, Emerson B. Stoddard, has appealed. 

The bill was filed Sectover 11, 1926. it sought te have 
eet aside the will of Harriet %. Sawyer upon the ground that the 
teatatrix, at the time of the execution of the instrument, was not 
ef sound mind and memorye It alleged thet the teatatrix bequeathed 


all of her estate ae follows: 


"Firat: She directed thet her debts and funeral expenses 
be paid. 


Seconds “he gave ané bequeathed to °t. Mary's Home for 
Children, 2822 Jackson Boulevard, Chicago, lllinois, the 
gum of $5066.00. 


Third: Ghe guve and bequeathed te Lee &. Yolf, 5002 
Glenwood avenues Chicago, Illinois, the oum of $500.00. 


Fourth. She gave and bequeathed to the srt Institute of 
Chiengo, Illimeis, all of her silverware. 


Vifth: All of the rest and remainder of her estate was 
by the said purported will devised and bequeathed to 
Greenebaum “ons Bank & Trust Company in trust, to be by 
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the anid bank held until the zoumgee’ of the children 

of J. Ge Seholeon, of 410 Baker street, “an Yranciseo, 

California, living at the time of the deuth of asid HMariet 

WM. Gowyer, shall reach the age ef 25 years, whereupon the 

aid trust estate and all accumulations shall be turned 

ever in equal shares, shore and share alike, to euch chiléren 

ao shall be living at the time the said youngest child shail 

have so reached the oge of twenty five years, ae will more 

fully «appear from said inatrument upon proef thereef in 

evidenee herein.* 
The bill alleges that the eetate of the tentatrix wae then pending 
and undisposed of in the Prebate court of Gock county. The following 
were made defendants: “Ste Mary's Home for Children, a corporation, 
Lee Wolf, Art institute of Chicago, a corporntion, Elizabeth 
Catherine Schelzon and Anne Marie “cholzon, children of J. G,. 
Seholaon, Greenebaum “ons Bank & Trust Company, a eorperation, as 
executor of the said purported last 8111 and Testament of Harriet M. 
Sawyer, and as Trustee for the children of J, G. Schelaon, Clara 
Merriman, Yrank Todd and Jemmie Priech.” On the date of the filing 
of the bill a sumsoens wae issued against 211 of the defendants 
named im the bili, but the only defendant served was the defendant 
“Greenebaum Sone Bank & Trust Company, a corporation, ¢xecuter of 
the purported will of Hariet &. Sawyer ang as Trustee for the 
Ohildren of J+ G. “oholzen.” That defendant wae aerved on October 
15, 1926, “Om the returm of the sheriff appears the following 
endorsement: "*The other ¢efendants not served by direction of 
Plaintiff's attorney,* The defendant served filed its appesranee 
om October 21, 1926, and ite answer on November 7, 1926. The 
complainant sever filed e repliecstion te this anewer. on Merch 18, 
1950, the solicitors forthe defendant served filed a written notice, 
whioh had been served upon the selicitors for the complainant on 
March 17, 1930, whieh stated that the selicttere for the said 
Gefendant woulé appear on March 1%, 1930, and move that the cause 
be placed upon the trial calendar. Wo order wae entered as to 


this motion. on Kay 7, 1930, upon motion of the solicitors for 
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the said defendant, the court entered an order that the complainant 
“shall serve ali parties made defendant herein and place said cause 
at igsue within sixty daye.* The complainant toek no ateps to 
comply with this order until December 15, 1930. On December 16, 
1930, the Central Trust Company of Illinois, “successor by con~ 
solidstion to The Bank of Ameriea, formerly named Greenebaum Songs 
Sank and Trust Company," by leave of court, due notice of the pro- 
ceedings having been served upon the complainant, was granted leave 
to file its petition to diswies the complainant's bill for want of 
prosecution, and on December 11, 1950, om motion of the defendant 
Greencdaum Sone Bank and Trust Company, the compleinant was ruled 

to anewer the petition within five days. The petition sete up, 
inter alia, "that summons waa iseued im snié cause against all of 
anid defendants, but that notwithstanding the fact thet varieus 

of aaid defendants reside in the City of Chicsge, said summons was 
mot served upon ony of seic cefendante exeept your petitioner, 
although four yeera have elapeed sinee the filing of the bill of 
complaint herein. Your petitioner further represents that on Kay 

7, 1930, an order was entered herein upon the motion ef your petition- 
er, direoting that said complainant serve all parties made defendant 
herein ané place said cause at issue within eixty (66) daye from anid 
Gates that notwithstanding the entry of eaid order esnaid complainant 
has failed to serve emy of eaic defendants and has failed te place 
said cause ot issueg “herefore your petitiomer prays thet an order 
be entered herein dlewieeing said cause." The complainant's anawer 
te the petition sets up “that a summons ese duly issued and delivered 
te the sheriff and that the defendants “lizedeth Catherine ‘cholson, 
Amae EKarie Scholson, Clara Merriman, Frank Tod and Jennie /riseh 

are all nonresidents and could not be served with the said summone, 


That suenone has mow been issued and delivered to the sheriff fer 
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service upon Art Inetistute of Chiengo, ®t. Mory's Heme for Children 
and Leo “olf and publicetion hes been ordered for service upon the 
nonresident defendants. That the sic defendant is not entitled te 
have the said bill of complaint dismiased because of failure te serve 
the eaie defendants ether than the sald Creenebaum Sons Funk & Trust 
Company ae such executer and trustee. That the complainant hes now 
taken ail atepea to have the enid cnuse put at issue, and that after 
the said order was entered herein to put the caus# st issue, copies 
of the b111 with notice of the sult were forwarded to the sheriff at 
Gam Praaclace to be served upon cefendanta reported to be reviding 
there but they could not be found and the anid copier of the bill and 
notices were recently returned by the said eherif?." On December 15, 
1930, the complainant caused te be ineued an oling summone against . 
the defendants St. Hery's Home for “hildren, Leo “olf and Art Institute 
of Chicago. The firat of thege defendants was served on December 16, 
19303 the second on DLecesber 22, 1950, on¢ the third on December 23, 
1950. These three defendants were residents of Chiesage, Cook county, 
Thiinoise On Secember 15, 1930, the complainant filed an affidavit 
of nov-residence as to certain other defendants. Gn December 20 the 
defendant St. Mary's Home fer Children filed its appearance, and alse 
its stewer to the will, om December 22. The petition te dismiss the 
bill “se set for hearing on January 5, 1931, and ot that time the 
soliciter for 5t. Mary's Home for “hildren appeared in epen court and 
deined in the sotion to dismisu the vill. 

The complainant centends thet the chanceller erred in 
‘@tamissing the bill fer went of presecution. After a enreful con- 
siderstion of the record in thie esse we have reached the eonelusion 
that this contention is without merit. when the complainant filed 


the 6113 hig eeiicitior instructed the sheriff te serve the summons 


upon the executor only, although three of the defencente, St. Mery's 
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Home for Children, a corporstion, Leo ‘oli and the Art Inatitute 

of Chicago, a corporation, were beneficiaries under the will and 
wevisents of Chicsgo.e The executor promptly filed ite anewer to 

the bili but the complainant hae never filed a replicetion te the 
same. From the date of the filing of the bili, October li, 1926, 
to Harch 17, 1930, a period of three years, five months and six 
éays, the conplainant did nothing. Upen the last mentioned date 
he was notified te put Che case upon the trial calendar, but etil} 
he did nothing. On May 7, 1950, the ehanceller ordered him te 
serve a1] the defendants and te place the couse ot iaeue within 
sixty days. On December 9, 1935, ii appeared thet the complainant 
had then dome nothing im the way ef carrying out the order of May 7. 
Within a few days after the petition wae filed the three Chicage 
éefendante whe were beneficiaries under the will were served. Under 
the statute a bill te contest a will must be filed within one year 
after the probate of auch will, “seving to infants or non compos 
Bentis, the like period after the remeval ef their rewpective dis- 
abilities,” and there is fores in the contention of the defendants 
that it is the policy of the law of this state to encoursge the 
early vesting of property interests, and that the spirit of the statute 
contemplates a speedy trial of a2 proceeding like the instant one. 
(See Levork ws Dodd, 238 111. GO, 85+) In proper case the court 
has the imherent power te diemine « biLL for vont of prosecution gua 
Bponte, and this power exists independently of any statute. (Yott v. 
Hott, 257 {lle 419, 4223 Epley v. Spley, 524 111. 582, 585.) The 
Guestion to be determined in esch cone is whether the power veated in 
the court was properly exercised under all the cireumstances of the 
ease. (Epley v- Spley, supra, 585.) “It is the duty of a come 
Plainant to prosecute hic wuit with diligence and if there is un- 


reasonable delay hie bill ought to be dismissed.” (Yott ve Yott, 
Supra, 423.) “Each case must be judged by ite ow facts and ecir- 
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cCumstamees." (lipley ys Sphey, supra, 585. Gee aleo Sanitary 
District vy. Shaping 226 I11. 499.) Where the delay of the 
complainant in preaseuting hie sult is umresvomable and unexcused 
the chancellor should ¢ismizs hie bill. Im Sanitary District vy. 
Shapin, supra, tt was contended thal the court could mot dismiss 
the petition for failure to provecute with cue diligence when at 
the time ef the motion to dismiss the petitioner was in court willing 
to prosecute, even though there had been umressenable delay in the 
prosecution of the cause, but the court seid (p- 502): “None of 
the cases cited go te the extent of allowing plaintiff to do nothing 
for several yeare ond answer a motion to dissiza for want of 
provecution by saying that he ig now ready to proceed.” In the 
inetamt ease the complainant delayed serving certain important 
éefendants for a period of four yenra, although he knew that such 
defendants were within the jurisdiction of the court. The fact 
that the solicitor for the complainant instructed the sheriff not 

to serve these defendants, end the further fact that the complainant 
made no attempt to summen them until four yenra after the filime of 
the pi ané after steps had been taken to have the bili dinmissed, 
indicate Pisinly shat the complainant sought te delay, for an un- 
reasonable time, the disposition of the ease. That our courts will 
not countenance such conduct, see Daly v. City of Chicago, 295 Tll. 
276, Sda—3,. 

The complainant contends that the petition for dismissal 
wae presented by the Central Trust Company and that said ecempany 
wae not a party te the guit end therefore the chancellor erred in 
enteriug the order to diemias om the petition and mation of that 
company. “ee find no merit in thie contentiom. The petition to 
Gismise recites that “now comes Sentral trust Company of Illinoie, 


sucvenser by conaelidation te The Sank of «mericn, formerly named 


Sreenebaum Jong Bank and Trust Company, ome of the defendants 
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herein.” The complainunt dic not demur or move to etrike the 
petition, but saw fit to anaver the wawee The statute (Cahili's 
Tlie Reve Sts» LVSL, che lém, pare 12) provides thas the “oon- 
svlidation of one corporntion with another, shall mot affect suits 
pending in which such corporationgor corporation shall be portions 
mer shall such changes affect cuuees Gi action, mor the righte ef 
persone in amy particular; uor gall euitw breught ageine, such 
corporation by ite former mame be abated for that cauaee® By 
virtue cf thie statute the Central Trust Company of tllineis became 
the rea]. exccutor in the imetent case and it could have been quickly 
audetituted for Sreen¢taam Sons Bank & Trust Company by an apt 
motion end sould then have moved to dismies the vill, The instant 
contention eeeme to be an afterthought, Had the complainant 
Faisecd, in the lower court, the question he sow necke toe interpose 
in this court, the pleadings could have been rendily amended. The 
petition wag, in effect, the petition of the executor and ves 20 
treated by the parties and by the chancellor. Equity ie concerned 
With substance rether than sith form.  Horeover, the defendant 

St. Mary's Home for Children Joined in the moticn to dismiss. Indeed, 
the chanselior, umdier the ptate of the record, had the inherent 
power to ciawins the b111 on hia own motion. 

After a enreful conwideration ef the several content ions 
of the complainant, we have renched the conelu@ion thet the order eof 
the Superior court, disnisring complainant's bill fer went of 

“Prosecution, choulé be affirmed, and it ia wo ordered. 
CRDER, LATHE FANVART 5, 19352, DIORISSTIES 


COMPLAINANT'S S214, FOR VAET OF PROCUCUTION, 
APPIRNED, 


Gridley, ?. Bis and Kerner, J+, conour. 
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JAMES J. MoGURK, 
(Petitioner) Appellee, 
ve APPEAL FROM sormben 


GARLOS AMES, ARCHIBALD J. COURT OF COOK coUNrY, / 
CAREY and BOYAKD J. DSNSMARE, : 
as Civil Service Comsissioners Fi 
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WR. JUGTICS SCARLAN DALIVERED THE OPINION OF THE COUNT. 


James J. MoGurk, appellee (hereinafter ealled the 
petitioner), filed « petition for the writ of eertiorari. On 
Pebruary 10, 1930, the petitioner filed his aferesaid petition 
against the appellants (hereinafter enlled the reepondents), 
the Civil Service Commisesion of the city of Chieage, to review 
an order of the Comission, entered February 15, 1924, discharging 
the petitioner from his position as patrolman of the police de- 
partment of the said city upon eertain chorges filed against him. 
The court ordered the writ to issue anc thereafter the return of 
the respondents was filed and at the eame time they filed a motion 
to quash the writ. The trial court, upon a hesring, overruled 
the motion to quash the writ and on December 12, 1950, entered a 
judgment quaching the record of the Civil Service Commission. The 
respondents have appealed. 

The following is the return of the respondents to the 
writ of certiorari: 

"The respondents in the above cause, Carlos Ames, 
Arehibald J. Carey and Edward J. Denemark, sae the Civil Service 
Commissioners of the City of Chicnge, for their return te the 
writ of certiorsri isewed herein, do allege, represent and certify 
te the court that the following is a true, fuli and complete 
statement of the facte of record itself pertaining te the trial 
and digeharge of the petitioner James J. NeGurk, as complained 


of in the petition herein, and as commanded by the writ to be 
returned to the court, to-wits 
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Firets That on Janusry 31, 1924, charges against the 
petitioner James J. McGurk, were preferred by the Commissioner 
of Police of the City of Uhicage, together with specifications 
of particular acts and conduct constituting the respective 
violations charged, which charges and epecificntions are herein- 
after fully set out as part of the record and return in thie cause, 
and said charges and specifications were filed with the respondent, 
Civil Service Commission of Chicage. 


Seconds: That the respondent caused to be ineued upon 
maid charges so preferreée and filed before it a written ferm of 
notice directed to said petitioner James J. MeGurk, commanding him 
to be and appear before the respondent in Foom €12 at 10 o'clock 
Ae Key to anewer and defend against said charges; that a copy of 
euch charges wae mad¢ to accompany eaid motices that enid petitioner 
Jamen J. MoGurk in writing on the 7th day of February, 1924, was 
served with said notice and a copy of the notice and the charges 
aforevaid; that said notice issued by the respondent, the service 
thereof on the petitioner and his knewlecgment ef the receipt thereef 
are fully sworn by the record and return herein, 


Third: That to sustain the charges aforesaid, the 
respondent heard the sworn textimeny of the witness whe appeared 
pursuant to the subpoena duly issued or without subpoena, as shown 
by the record herein set oute 


Ané thereupon the respondent caused ite findings to be 
entered of revord and signed by it ae ite order amd deeree in said 
Causes suetaining the snid charges anc ordering the removal of the 
petit x Jomen J, MeGurk from his position im the Police Lepart- 
ment of the City of Chicago; all ef which appears by the record of 
said ecsuse hereinafter set out as part of this recerd. 


Fourth: That the following is a true, full and complete 
transeript of the record of said Pee affecting this peti- 
ye eortified by the said Civil Service Commission of the City 
o cages 


~~ 


Civil Service Commisesion 
Gity ef chicago 


Chieage, dane Sl, 1924. 


— domes J+ MeGurk, Traffic Division. 
Sirite 
You are hereby notified that charges (copy of which is hereto 
attached) have been filed against you before the Civil Service 
Commignion by the Superintendent of folice, under Seetion 12 of 
the Civil Servico Act (Removals), and that the Coumission has 
ordered thet a hear be hed on anid charge in Room 612 City Hall, 
om the 13th day of Vebrunry, A+ + 1924, at 10 ofelewk A+ Mo, at 
which time and place you may appear and be heard im your cefense, 
if you ace fit. 
By order of the Coumiseston. 
*» Be VFoehringer, 
Seeretary- 
Reecives a copy of the above notice and within charges this 
7th day of February, 4+ Ss 1954. 
: Jamee J. MeGurke 
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Department of Police 
Chicage, Jame S31, 1924. 
To the Civil Service Coamission 
of the City of Chicago: 

1 hereby make the following charges agoinet James J. Ketjurk 
Rank patrolman Department of Police of the Traffie Division 
Freeinet, in the claseified service of the City ef Chicago, and 
request that the eame be investigated by the Civil Service 
Comission or by an officer or board appointed by enid Commission, 
and thet proper action ve taken thereon, uniexr Geetion 12 ef the 
Civil Service Act and the rules of the Coumisaeion. 





Chargeste 
in violation of the fellewimg parngraphe of Gee. 1, Rule 
30, Fulee and Regulations of the Department of Police, preacribed 
and in foree Nove 1, 110. 


1s Pare 16: Leaving precinet or station while on reserve 
duty or being absent from duty without permisezion. 


2. Par. 12: Disebedience of orders. 


Se Pars 13: Ineubordination or disrespect toward a 
superior officer. 


ie Im that on or seats ree 226 ésy of Jame 1924, at 

about 7 Ae Eso, Patrolman Joamenx J. MoGurk celled the Traffie Divieion 
by ‘phone and advieced that the hesting plant of hic home had breken 

down and thet the water hed froesgen, and requested to te exeused from 
duty so ac to give this matter hig attention, he was advised that he 
wouke be exeused for one tour of duty., He fniled te report fer éuty 
on the 23rd or up to the present time and has been absent from duty 

without permiesion from Jan. 25 te Jan. 31, 1924, both inclusive. 


ae In that on Jams 24, 10924, “gt. Stto A+ Pearson, 
Traffic Division, visited the officer «t hig heme, 7700 5. May “te, 
and notified the officer to report ot the Treffie Division on the 
folliewing day, this the said Patrolman Jamen J. KeGurk agreed te 
do but up to the present time has failed te comply with the orders 
of Sgt. Pearson. Im that a further «ffert wan made to see the eaid 
Patrolman James J. WeGurk on Jame 20, 1974, when “gt. John Nugent, 
Traffie Division called at the enid Petrelman's heme, 7700 ©. ~ a 
Ste, at about 1 o'clock Fe Hey 3134 FP. Hey and 6:30 Pe Hey Om ga 
@ate and found the said patrolman absent from his home on each visit. 


3. Im thet on or about the 28th day of Jame 1924, the 
eaié Patrolman James J. MeGurk wae ordered to repert fer duty at 
21:45 FP. Me of said date and that he disobeyed the ordera rescived 
by him and failed te report for duty as ordered. 

Approved as to form: Sarl Hjahwa Lundquist, 

\get. Corporation Counsel. 


eX TWESSES 
Nane Address 
Capt. Patrick &. Hogan Traffic Division 
Sete Otto A. Pearson ° 
gts John Sugent . ° 
Sgt. David Flynn oa 


Operster Herman Richstadt 












obS0K Le set eonouts ras sat ot 
oe “Motee bene® sotvan? Levis 
begee las: te yore £9008 Ae 
| are +b enuat. teakune: evpunte: ih a ydexed t 


Mabekvii ee rhask oMé: ie 
: nobles 


wi ah ner oom, os he 


‘  sawhee 1 vontpsbadoa.hi. w8h. ut st ange é 
awa: i ®e a ds 8 
“. bund ‘Mecowenlb ot hold and bseduant - aed « Sl eel 3 re ist 


eA ao aa, sauee Eee Soest 
Sete ig nih fh ame o2 oF ha 


emoeinet oA O80 ofQ? .dG0E be o stats nq dade wi 
9088 oa’. OORT gwmert: 


Se tobe ‘yi: iv amoiahy 
odd ma Golsivid ost iwt ott oe examen 08 weeltie etd dett 


etaogue afot ooge vad 4808L .ok eaet mer 
Ro oh CORY tama 2! nealoudat bien one 4 
He eth VS OAD Dime ge oh Mad ged «! 
»tiealy — amass ket meet tnonds neabosing & 


edd 280k sack to usb 408 as twode x0 m0 at. bade 








aa a8, By gnagyesy 





S Li7ks ote. 
Po % Oh dosh te sige ry apt sb at Steep 
bowhoues A. A, pg oe ancy ted hme seat sine Nyon aa 
is ee “aca plt 129 age. <3 et ag P sevemne Pw 
sieonuo® makiareqie) «dae! chatte Eot ae gm, te tye 
adem “i 
acleivid oltatt 5 Wnth 
ed Wea Pag % 
“ 
4 5 


Kewpectfully submitted, 
#/ Patrick 2. Hogan 

Capt. Conte. Traffie 
Division 


Reapectfully wee 
Signatare Horgan A. Collins 
Saperintendent of Police 


IM THE BATEMR OF CHARGE AGAINST James J. meGurx 
FIFDINGS AND DUCLALON 


And now, the Civil Service Commission of the City of 
Chieago, having met in Poom 612 “ity Hall on the 13th day of 
Vebruary, 1924 for the purpose of inveatignting the forezoing 
charges, procesded to hear an¢ dic hear testimony of the witnesses, 
a ab joey of which is preserved ant on file in the effice of the 
onumigeion. 


| And upon conclusion of «11 the evidence and argument, the 
Commission, being fully ecvised, finds thai the follewing eharges 
were filed ageiast James J. MeGurk in due form of law om the 3ist 


day of January, 1924. 


The Commission further fimde that thereafter due notice 
wae served upon the said James J. MeGurk om the 7th day of Pebruary, 
1954, by delivering » copy of asid netice te the eaié James J. KeGurk, 
which notice is in words ané fissures ce follows: 


CIVIL SSNVICE commission 
CIvTy oF GAIcase 
Jemmary 31, 1924 


Tet Patrolman James J. MeGurk 
ie  fraffie ivieion 
' 


You are hereby notified that charges (a copy of which is hereto 
attached) hawe ween filed against you before the Civil Service 


Ciwil Service Act (Removals), amd that the Commiscion hae ordered 
that a hearing be hed om eni¢ chorgen in Soom ¢12 City Heli, on the 
A3th day of Februcry, 1924, at 16 o'clock as uw, «t which time and 
Place you may sppenr and be heard in your defense, if you see fit. 


BY ORDER OF THe COMMIT oSIOR. 


We Fe Foehr r 
Seeretary. 


The Coveiesion further finds thet together with said notice 
a pi of the feregoing cherges wae duly served upon *%he said James J. 
MeGurk five days prior te this inveatigation; thet the said James J. 
MeGurk in person st this heeoring thet he was presemt throughout ané 
participated in the examinstion of witmescer; that all the witnesses 
were #vornm, and testified. 


The Coumiszion further finds thet the said James J. MeGurk 
on the Sist day of January, 1924, woo a patrolman in the Department 
of Police of the City of chicage. 


The Commission further finds that it hae jurisdiction ever 
the subject matter herein and of the person of the said James J. 





Bf 
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MeGurk; and from s consideration of oll the evidence before it, 
the Comission finds the anid James J. Modurk guilty of the 
feollovings 


Wherefore, the Civil Service Commieciton finds the said 
James J. NeGurk guilty of 


Absence from duty without permiesion 
Disobedience ef orders and 
Insubordination or dierespect towards « auperier efficer 


ae alleged in the feregoing shoarges, and by reason of auch find 
of guilt it is therefore ' ins 


| Ordered, That the eaid Jamea J. KoGurk be and he is hereby 
Gischarged from the position of patrolman Department of Police, and 
from the service of the City of “hicage. 


Bicheles 2. Finn 
Géward J. Svane 
Joh: As Felka 
SIViL GaRVIck cemurlasionw 


Chieego, 2/13/24 
February 14, 1924 
Hon. Morgan A. Collins, 


Supt. of Police. 
Bear Sirs 

The Civil Service Commiesion, umcer date of Pebruary 15, 
1924, found the following member of the Folice Department guilty 
of the charges indicated and oréered that he be discharged from 
the service of the City of Chiesge. 


James J. ScGurk, patrolman, Traffic Divieion. 


1. Par. 16: Leaving precinet or station while 
on reserve duty> 


- 


2. Pare 12: Disevedience of orders 


3. Par. 18: Inogubordimation or disrespect terard 
a euperior officer. 


BY OFD8R OF THS SCOMHIGSIONs 


feeretary. 
v9 Tf 


GERESRICAEE 


We, GARLOS ANTS, ARCHIBALD J. CARZY amd BIUARD J. SSETMAKK, 
ae Civil Service Commiasioners constituting the Jivil Jervice 
Commiasion of the City of Chicago, illinois, pureuant to the writ 
of vertiorari erdered by the Superior court of Cook “County, Illinois, 
and insued anc served upon us, dirceting us eo te do, do hereby return 
amd certify that the forcgoing is a true, full and complete record of 
the proeesdings had in the matter of the trial or hearing upon 
written charges filed before the Commission against the petitioner 
James J. MeGurk, including asid charges, notice, hearing and order 
of Giemisssal of anid James J. MeGurk from his position ac patrolman 


of the Pelice Lepartment of the City ef Chicago, Illinoie, as the 
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weid record appenre on file in the offices of the Sivil Service 
Coumiesion of the City of Chicage. 


IN YITHEOG VHRRNOR, we, oe the Civil Service Coumisgsion 
of the City ef Shicage, Tliinele, and ae individual members thereof, 


ao hereby sign. 
. (of “evlos Ames 
/a/. Axehibald J. Car 
Rdwagd J. Denemagk 
CIVIL SERVICE COMET SAIORERS CF THE 
CLTY OF CHICAGO,” 


The motion of the respondents to quash the writ of certiorari con- 
tains the following grounds in suppers of Lt: 


"l. The return of the respondents filed herein shows on 
its face that suid respondents in the mattere complained of had 
juriediction of the person of the eaid petitioner, James J. MeGurk 
a of the subject watter of said investigation set forth in eaid 
Teverns 


@. Said return shows on ite face thas the finding made 
by anid respondents was a finding im all respeets legal and velid, 
based writton charges, bearing aad thereon, participated in 
by petitioner and his counsel, and « finding ef facta made from the 
SVicERoss 


3. Gaid return shows on ite face that anid reapondents 
rocecded in all things in accordamee with the law in the matter of 
hearing of the charges againet the sald Jameo J. BoGurke 


; 4. ‘aid return showe on ite face thet the finding of th 
Sivil Cervice Commission conteine a recital ef cuch facts ae are 
necesanry under the law to substantiate the charges, anc to determine 
thet jurisdictional cause fer petitioner's diswigeal existed. 


GS. Gaid return shows om the face sugh laches that said 
petitioner Gy his laches ef mere than «ix monthe in filing his 
petition, is eatop te queetion the legsiity of the proceedings 
of these respondents as sect ferth im onid return. 


6. Said return shows om ite face that eald petitioner 
hoe suffered no subectantial injustices 


Por abcve and ¢ivers other good and wuffiecient reasons 
appearing on the face of anid return, these reepondents pray that 
the writ ef certiorari heretofere issued hereim be quashed and that 
the petition ef petitioner be dinmiesed at petitioner's costs." 


The jucgment of the Superior court contains the following: 


"And the Court having heard the arguments of counsel and 
being ly advieed does mow overrule the motion of the respondents 
to _ the Writ and the Court thereupon sustaimed and the motion 
of petitioner to quash the record aw herein returned. The Court 
now finds that the Civil Service Couwmissioners, respondents her-sin, 
were without Juriedictiien to order the dlecharge of the petitioner 
from his position as Patrolman, Department of folice and that there- 
fore the recerd of the Commission should be quashed. 


The Court further finds that petitioner has waived all 
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Sauhc "dh tn therefore erderel out edguiged by Ane Court thas the 
record of the Civil Service Coumiealon of the City of ‘hiengo, as 
returned im this cage discherging the petitioner from his position 
ae Patrolman, Department of Police be omd the some is hereby ordered 
by the Court." 

While the ordering part of this judgment is prectieslly meaningless 
and noneffective, nevertheless, sooth parties have acen fit to treat 
the order as one¢ that overrules the motion of the respondents to quash 
the writ and that austaing the motion of the petitioner te quash the 
record of the Cemmission. In our view, whatever may have been the 
purpose of the judgment order, it should met be sllewee te etandé. 

The respondents contend that the return ef the Commission 
e¢stabliches that it hed juriodietion of the person of the petitioner 
and of the subject matter, that wpecific charges were filed against 
the petitioner and that he wae ¢uly served with netice of the time 
and place for hesring the charges, and thet the recerd shows that 
there was evidence fairly tending to support the charges and that the 
Commisuion proceeded in due ferm of law, and that the trial court, 
under the return of the Cewmiasion, woe without power te review the 
order of the Commission on the ground thet the inferior tribune] 
wrongfully removed the petitioner from off ive. Prom the return, it is 
Clear that this contention ia » meriterious one. (See the late case 
of Carroll vy. Houstom, 341 11. S52.) the order of the Superior 
eourt is so indefensible that the petitioner mkes but a feeble effort 
to defend it. He contends that mo proper metioe was served upon him 
te to the time and pluce of the hearing of the charges. There is not 
the slightest merit in thie contention. The return shows that he 
was personally served with motice of the charges and thet the Commission 
would have a hearing of the charges im Room 612, City Hall, on the 13th 
day of Pebruary, A+ Ds 1W24, at 10 o'clock meme The petitioner, in 
his petition, admite that he received a notice of the charges and 
specificntions and the time for the hesring of the same, and he further 


States “that on reesiving the charges herein he wag 8@ shocked and 
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aurpriced, that he was unable and unprepared to answer the charges 
herein, that he was unable to appear and did net appear te answer the 
charges herein on Pebruary lith, the dey ef the alleged heering, and 
discharge of your petitioner." fhe petitioner further contends that 
the return to the writ does not show that the petitioner was present 
st the hearing of the said eharges or that he was represented by 
counsel, There ig no merit in this contention, az the recerd shows 
that the petitioner, after receiving netice of the charges end the 
time and place for hearing the sane, voluntarily chose to be absent 
from the hearing. The least contention of the petitioner ig thet “the 
return made by the defendants the Civil ‘Service Commission of the 

City of Chicege oe = part of the record under the heading of Findings 
and Decision is of date February 15, 1954." From one part of the 
original record filed in thie court it wowlé appear that the Commission 
met to hear the charges on Pebrucnry 13, 1934, but thet thie was o mere 
Cleriegnl error ¢cleariy appeared even from the original record filed, 
but the petitioner, in a desperate effort te sustain the judgment of 
the Superior court, eaw fit to take odwantage of a plein clerieal 
error. However, the respondents have caused to be filed in thie court 
a eupeienented record from which it appears that the Commission met 

to hear the charges om Februsry 15, 1924. 

The respondents contend that there ig another renson why 
the judgment of the Superior court mist be reversed: that the charges 
were filed on January 31, 1924, and the petitioner was discharged by 
an order of the Commission entered Yebruary 13, 19945 that no facts 
were asaerted in the petition for cortiors: 1) RREXKEMXEARERE tO” 
exeuse the delay im filing the petitions that such delay conetitutes 
laches and that the petitioner wae therefore net entitled to the 
relic’ he sought. This contentiow is alee a meritorious ene. (See 
» Pe 533.) The petitioner does not even 





attempt to aneser this contention of the respondents. 
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in a final effert to suetain the judgment ef the “Superior 
court, the petitioner argues thet the trial court was actuated by 
@ high senee of {fustice in entoring the judgment in question. It 
would appear from the judgment thet the triel court entered it in 
consideration of the petitioner's waiving bis right ef section for 
back salery. ‘Such waiver would, of course, be no worremt for the 
entry of the judgment in question. 

The judgment of the Superior court of Cook county is 
reversed ané the eause ie remanded with directions to the trial 
court te guash the writ of cvrtiorart iseuec im the cause and te 


dismiss the petition of the petitioner. 
REVERSED AR BSMAROLD “ITH BIFECTIONS,. 


Gridley, 5s Je» and Kerner, J., coneur. 
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JOHN o* CONNOR, ~~ * 
; 

Ve | APPEAL FROM SUPERIOR 
CARLOS AMES, ARCHIBALD J. couRt OF COOK cowry, 
CARKY and EDVARD J. DEWEMARK, 
as Civil Service Comlasionera ) ‘ or = 
of the City of Chiesge, ke b Let > 4 

Appellants. ) % 


MA. JUSTIC’ SCANLAN DELIVERED THE OPIRION OF THE COURT. 


John O'Connor, appellee (hereinafter called the 
petitioner), filed a petition for the writ of certiorari. on 
December So 1930, the petitioner file: hia aforecaid petition 
against the appellants (hereinafter enlled the respondents), 
the members of the Civil ‘Serviee Commiacion of the city of 
Chicage, to review an order of the Cowmissien, entered February 
25, 1928, discharging the petitioner from hia pesition as 
patrolman of the police department of the seit city upon charges 
filed agaimat him. The court ordered the writ to issue and theres 
after the return of the respondents was filed and at the aome time 
they filed a motion to quash the writ. ‘The trial court, upon a 
hearing, overruled the motion to quash the writ, and on December 12, 
1930, entered a judgment quashing the record of the Civil Cervice 
Commission. The respondents have appealeds 

The following in the return of the respondents to the 
writs 

“The renpondente im the sbeve enuse, Carlos Ames, 
Arehibald J. Carey and Méward J. Dehemark, as the Civil Service 
Commiscioners of the City of Chicago, for their return te the 
writ of certiorari iseued herein, do allege, represent and certify 
to the court thet the following ig « true, full and complete stete- 
ment of the facts of reeord and the record iteelf pertaining to the 
trial and discharge of the petitioner John O'Connor, ac complained 


of in the petition herein, and as commanded by the writ to be 
returned to the court, to-wit: 
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+ That on February 4, 1925, charges againet 
the petitioner John O'Connor, were preferred by the Commissioner 
of Police of the city of Chicago, together with epecifications 
of particular acts and conduct constituting the respective 
vielations chargedy which charges and specificntions are herein- 
after fully set out as port of the record and return in this 
cause, and paid charges and epecifientions were filed with the 
respondent, Civil Service Commission of Uhiengo. 


Seeon¢., That the respondent caused to be issued upon 
said charges so preferred and filed before it a written form of 
motice directed te said petitioner John G'Cenner, commanding Aim 
to be and appear before the respondent in Soom 612 at 10 e'cleck 
Ae Mey to anower anc defend against saié charges; that a copy of 
ouch charges was made to accompany goid netioes; that said petitioner, 
John $'Connor, in writing on the léith day of February, 1926, wees 
served with eaid notice and o copy of the notice and the charges 
aforessids thet said netice issued by the respondent, the service 
thereof on the petitioner and his knowledgment of the receipt 
thereof are fully sworn by the record and return herein. 


t e That to sustain the chorges aforesaié, the 
respondent heard the svorn tectimony of the witness whe appeared 
pursuant te the subpoena duly issued or vithous eubpoena, as shown 
by the record herein aet out. 


Amd thereupon the respendent eaused ite findings toe be 
entered of racord and signed by it se ite order and deeree in said 
causez sustainimz the said charges and ordering the removal of the 
petitioner John O'Connor, from his position im the Police Department 
ef the City of Chicago; all of which appears by the reeord of said 
Cause hereinafter seb out ase part of thie return. 


wen That the follewing ise « true, full and complete 
transoript o reeord of said preceedings affecting this 
petitioner, certified by the waid Civil Service Commiezion of the 
City of Chicagos 


Givil Service Commission 
City of Chien 
Unieago, Yebruary 4th, 1926 


To Patrolman Jom O'Conner, tar 1504 
he 4319 foseoe Street 
fe 


You are hereby notified that eharges (copy ef which is hereto 
attached) have been filed against you befere the Civil Service 
Commission by the Commissioner of Police, under Section 12 of the 
Givil Gervice Act (Removals), and that the Commission haw ordered 
that a hearing be had om said chorge in Room 612, “ity Hall, om the 
25th day of February, A+ /+ 1925, at 10 o'elock As Mey at which time 
-~ Place you may appear and be heard in your defense, if you see 
* 
By order of the Commission. 
We Pe Poehringer, 
, Seeretarye 

Reeeived a copy of the above notice and within charges this 

16th day of Fevruary, 4+ bs 1925+ 
' {af John ©' Connor. 
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DEPANTMGET OF POLICE 
Ghienges Peby 4, 1925 


Teo the CIVIL GYHVICE COmmMIa510R 
of the City of Chiecage: 


il hereby make the following charger against John O'Conner 
Rank Patrolman Lepartwent of Police of the “Sth Dietriet Precinct, 
in the elawcified service of the City of Chiengo, and request that 
the game be investigated by tne Civil Service Coomission or by an 
officer or board appointed by said Commingion, and that proper 
aetion be taken thereon, under Section 12 of the Civil Service ‘et 
and the rules of the Commission. 





Charges 
Vielation of the follewing sections of Sule 289-- 


fees 3 -~- Genduet unbecoming a police officer or 
an employe of the Police Lepartment 


Beee 12 -- Gisorderly conduct. 


In that the said Patrolman John O'Conner did om the Sd day of 
Pebruary, 1925, at 5 Pe Bey while om duty, enter the home of Erae 
Serie Devine, 2346 Yeat Linter “treet, under the pretense of being 
sent to shoot a dogs 


after getting into the house he forced his affections upom the 
gaiG Myre. Marie Devine by stating that he would like to have a 
mice girl like her, He then put bie arm around her weiet and kissed 
her on the cheek. ‘She stated to the above officer that she was a 
married womeah snd in a delicate condition, but he still imsiated te 
force himself upon her. 


She told him that he had better go, aa her mother would be 
home, But he, the officer, John O'Connor, anid thet he knew that 
her mother wae workhng and thet her huebamd was working alse. Ee 
left the house at about 5:20 pe me, etating that he would return 
the next day. 


Bre» Marie Devine is a earried woman, in @ pregnant condition, 
oo eg thet she st no time bee ever seen Patrolman Jehn 6' Connor 
@iegras 
Patrick J. Harding, 
Gaptain Comig.s, 25th District. 


Vitnesses 
Hane @éress 
e Ps de Murding 25th District 

o ime Re Sehults s ° 

Mrese Marie Devine ® * 
Mr. Charles Devine 2340 Lister “treet 

Reepectfully submitted, MORGAN A. COLLINS 

(Siennture) Supte of Police 


Commissioner of Police 
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Ih THE MATTER OF CHAPOMS AGATHNS? Jehn 6’ Connor: 
FINE IGS DES 


Amd now, the Civil Service Commission of the Gity of Chicago, 
having met in Noom 612 City Mall om the 25th day of February, 1928, 
for the purpose of investigating the foregoing charges, proceeded 
to hear and did hear testimony of the vitnesses, a recerd ef which 
iw preserved and on file in the office of the Cowmiesion. 


And upon conclusion of 211 the evidence and argument, tie 
Commisaaion, being fully advised, finds that the following charges 
were filed against John O'Conner in due form ef lew on the 25th 
aay of February, 19253 


See. 3 Sendugt unbecoming a police officer 
or employe of the polices department 


Sece 12 Diserderly conduct 


The Commission further finda that thereafter due notice was 
served upon the said Johm O'Gonmor on the 1léth day of Fetruary, 
1925, by delivering a copy of said netice te the eaid John ©o'Connor, 
whieh notice is im words and figures ae follews: 


CIVIL SERVICES SOI osIGH 
CLTY OF CHICAGO 


Shicage, Feby 4, 1925 
fo: Patrolwan Jolin O'Connor, “tar Fo. 1504 
Mid 4319 Reecos Street 
Sir? 


You are hereby notified that chargee (a copy of ehich is 
hereto attached) have been filed agnine: yeu before the Civil 
Service Commission by the Supt. of Police, under Sectien 12 of 
the Civil Service Act (Nemovain), amd thet the Coumiezion has 
ordered that a wearing be had on guid charges im Room G12 “ity 
Hall, om the 25th day of Yoby, 1925, at 16 o'clock deme, ot which 
time and place you samy sppear and be hoard im your defense, if 
you aee fit. 


BY CRPSR OF THE COMMIGHION. 
We Be Fechringer 
Seeretarye 


The Commission further finds that together with said notice 
& copy of the foregoing charges won duly served upom the said 
dehn O'Connor five days prievr te thie investigation; that the said 
Jehn O'Conner in person at this henring and was representea by 
eoumael that ne ané his coutisel were present througheut and per- 
tisipated in the examination ef witnesses; that ali the witnesses 
wert duly sworm, und testificd. 


The Commicsion further finde that the said Jomn C'Conner on 
the 16th day of February, 1925, was a patrolman itn the Department 
ef Police of the City of Chicagoe 


The Commlesion further finds thet it has jurisdictien over the 
subject matter kewein and of the person of the anid John ©' Connor; 
anc from a consideration of 211 the evidence before it, the 
Semmicsion finds the anid John O'Conner cuilty of the following: 
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Gonduet unbecoming a police officer er an eapleye 
of the Police Department 
Disorderly cenduct 


Wherefore, the Civil Service Commisecion finds the said 
John ©'Cennor guilty of 
Conduct unbecoming a police officer 
or employee of — Police bepartment 


Disorderly conduct 
as alleged in the foregoing charges, and by reason of which 
finding of quilt, it ia, therefore, 


Ordered, That the anid John O'Goanor be and he ia hereby 
discharged from the position of Patrolman, Department of Police, 
amd from the service of the City of Chicago. 


Wicholas HK. Finn 
Bdwaré J. Svane 
deohn Re Pelka 
CIVIL SRRVICK COMMI Sci OW 
Shieage, Februery 25, 1925. 


february 26, 1928 


Hom. Morgan A» Collins 
Supt « of Police, . 
Gity of Chiecage 


Dear Sirs 

“The Comission under date of 26th imatant found the following 
member of the Police Departuent cuilty of the charges indicated, 
and ordered that ke be cischarged from the service of the City 


of Chieagot 
O'Conner, patrolman, “Sth district 
concuct unbecoming «a police 
offiteer,s 
y Disorderly eenduct 
BY GAISR OF THE COMMIT ScTOR: 






Seoretarye 

We, Carlos Amoe, Archibald J. Carey and “edward J, Denemark, 
as Civil Service Commiesionera constituting the Civil Service 
Commission eof the City of Chicege, (Llineie, pursuant te the 
writ of certiorari ordered by the Superior Court of Cesk ‘ounty, 
illimeia, and issued and served ugom us, directing ue so to do, 
do hereby return and vertify thot the foregeing ie « true, full 
ané complete record of the proceedings had in the matter of the 
trial or heer upon “ritten eharges filed before the “ommission 
againat the petitioner Johm ©'Oonnor, including sald Charges, 
notice, hearing amd order of digmiesal of said Jehm 0' Conner, 
from hia position as patrolmam, ef the Police Department of the 
Sity of Chicago, Illinois, a» the said record appeara on file 
im the officee of the Civil Service Commission of the city of 
Chicago. 


tN WITNESS PHEANOF, we, as the “ivil Service Commission of 
the City of Chicuge, Cook County, iliineio, and sa indivicusl 
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membera thereof, ¢o hereby signs 
Carles Ames 
Le de 
Béward J. Denemark 
CIVIL GYRVICKR CORMISSIOBERS OF THE 
CITY OF CHICAGO," 


The motien of the respondents te quash the writ of certierar’ 
contains the following grounds in support of the motion: 


*l. The return of the respondents filec herein shown on 
ites face that said reapondent in the matters complained of had 
jurisdiction of the persen of the said petitiomer John ©'Connor 
and of the subject matter of seid imvextigation set forth in 
enic returne 


2. Said return shows on ite face thet the finding made by 
gaid respondents wae a finding in 211 respeets legal and valid, 
based upom written charges, a hesring hed thereom, participated 
in by petitioner and his counsel, anc « finding ef facts made 
from the evidence. 


3. Said return shows on its face that seid respondents 
proceeded in all things in accordamee with the law in the matter 
of the hesring of the charges mace against the enid John O'Conner. 


4. Said return shows on ite face thet the finding of the 
Civil Service Commission contains « recital of such facts as are 
necessary wider the law to gubstantiete the chorgee, ané to deter- 
mine thet juriadictienal exuse for petitioner's diemissal exieted. 


S. Said return ehows on the face such leeches that endd 
petitioner by hia leches of sere then six monthe in filing his 
petition, ia estopped to question the legality of the proceedings 
ef theese respondents as eset ferth in anic return. 


6. id return shews om its face that enid petitioner has 
euffered no substantial injustice. 


Yor above and divers other good and sufficient reasons 
appearing on the face of anid return, these respondents pray that 
the writ of certiorari heretefore icoued herein be quashed and 
that the petition of petitioner be dimigsed at petitioner's costes.” 


The judgment of the Superior court contains the followings 


“anc the Court having heard the «rgumenmte of counsel and being 
fully advised does now overrule the motion of the respondents to 
quash the “rit and the Court thereupon suetained and the motion 
of the petitioner te quash the record as herein returned. The 
Court mow finda that the Civil ‘ervice Commissioners reapondents 
herein, were eithout jurisdiction to order the discharge of the 
petitioner from his position as Patrolman, Department of ‘olice 
and that therefere the record of the Commission should be quashede 


The Court further finds that petitioner has waived all right 
of section for back salary in consideration for his reinetatement. 
It is therefere ordered and adjudged by the Court thet the recerd 
ef the Civil Service Commission of the City of Chicage, ss returned 
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in this case discharging the petitioner from his position as 
ta aoe —_— of Police be amd the same ig hereby ordered 
hile the ordering part of this judgment ie practically 
meaningless and noneffective, nevertheless, beth parties have seen 
fit te trent the order ag ome that overrules the motion of the 
respondents to cunsh the writ and thet sustains the motion of the 
petitioner to quash the reeerd of the Commission. In our view, 
whatever msy have been the purpowe ef the judgment order, it should 
not be allowed te atand. 

The respondants contend that the return of the Commission 
establishes that it bad juriedietion of the person of the petitioner 
ané of the subject matter, that epecifie charges were filed against 
the petitioner and that he wae duly served with motice of the time 
and place for hesring the charges, anid thet the record shewa that 
there was evidemee fairly tending te support the chargee and that 
the Comminsion proereded in éuc form of law, amd thet the trial courts 
uncer the return of the “omslecion, «os witheut power te review the 
eréer of the Commission on the ground thet the inferior tribunel 
wrongfully removed the petitioner from office. Thie contention is 
Plainly a meritorious one. (See the late cose of Carroll y+ Houstom, 
342 ILl. 531.) The order of the Superior court is so indefensible 
that the petitioner mekes but a feeble effort to defend the eeme. He 
eontends thet ne proper notice waa served upon him en to the time and 
Plave of the heoring of the chergen, There is net the slightert 
merit in this contention. The return showe that he was personally 
served with notice of the chorgee ané that the Commission would have 
® hearing of the charges im “oom 612, “ity Mell, on the 25th day of 
Vevruery, A» >» 1928, at 10 o'clock a» m,. Moreover, the petitioner, 
in his petition, admite that he received a notice of the charges and 
epecifiestions and the time for the hearing of the samee 
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The respondents contend that there is another reesen 
why the judgment of the Superior court muct be reversed: that 
the charger were filed on Yebruary 25, 1925, and the petitioner 
wae discharged by an order of the Commiseion entered February 25, 
1925; thet no facts were asserted im the petition for certiorari 
“ Ere ys ot ha 74 netauae the delay im filing the petition; that euch 
Gelay constitutes laches and that the petitioner «as» therefore not 


entitled te the relief he cought. This contention is alse a 


meritorious one. (Gee Carroll v. Houston, supra, p» 534+) The 
petitioner does not even attempt te anawer this contention of the 
respondents. 


in a final effort to suetain the judgment of the Superior 
court the petitioner argues thet the triai judge investigated the 
facte relating to the wlleged charges asgninst him “and om the promise 
of the plaintiff herein that he would waive sll rights to his back 
salary, ieseued an order queaning ihe record and the findings of the 
Civil Service Cowmiesion of the City of Chierge and caused the waiver 
of bDack salary te be entered se a part of the judgment entry," and 
thet os a result of the action of the trial ecurt the petitioner was 
returned to his position ss patrolman, “where he has since rendered 
very eatisfactery service.” Suoh waiver would, of course, be no 
warrant for the entry ef the judgment in question, mor had the trial 
@ourt the right to review the findings of the Commission. (Carrell ve 
Housten, supra.) 

The judgment of the Supericr eourt of Cook county is 
reversed and the cause is remanded with ¢ireetions to the trial court 
te quach the writ ef certiorari ievued im the cuuse and to dismiss 
the petition of the petitioner. 

REVERSED AMD RSMARDED WITH PINRCTIONS. 


Gridley, Ps Jes and Kerner, J., comeur. 
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Appellee, f 

Ve 4 

JOSEPH Be HECKSL et alse, APPRAL PROM CIRCUIT 

Defendante. 
GOURT, COOK COUNTY. 
SOGRPR Ke HUCKEL, “7 4.) : ; 
Appellant. OH iclhe OF FE 


WH. TVATICN GOAMLAM DELIVERSD THE OPINIGN OF THs GOUT. 


Olive Kastle, plaimtiff, oucd Joseph &. Heokel, Archa 
Be Monroe, Arthre YW. Memree and the City of Chienre, defendants, 






im an action in ease. The csee woe tried before the court, with 


a jury, and there was a verdict returned finding cefendent Heckel 
guilty and assessing plaintiff's domagea at $4,250. The other 
éefendants were found not guilty. Judgment was entered upon the 
verdiot and defendant Heckel (hereinafter called the cefendnnt) 
has appealed. 

Pinimtiff's amended declaration centnine three counte. 
The first charges that on Jnnuory 14, 1929, the defendant City of 
Chiesge ormned, maintained and controlled the sidewalk in queetion 
ap @ public highways that it hed notice for seversl weeks prior 
to the necldent to plaintiff that large quantities of snow and 
uneven ice covered the sidewalk and were allowed to remain there, 
which condition constituted am obvetruction to travel, and thet the 
City did not remove or attempt te remove the snow and ices. and 
that it thereby violated ite duty im that regaréy that defendants 
Areha 8. Monroe an¢ Arthro ¥. Monroe were at the time in question 
im control and possession, and were the lessees of » part of the 


building lovsted at 6600 South Haleted etreet and which building 
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abutted the sidewalk in question; that the defendant Heckel was 

the owner of the building and wag in poseeacion and eontrel of 

the wameg that «at the time in question there waa « drain pipe leading 
from the roof of the building to a point about five feet fram the 
eddewalk, but that mo provisions were made to cerry the water that 
might rum out of the drain pipe from the drain pipe to the gutters 
in the street; that it was the duty of defendant Heckel to provide 
& means of removing rain water and snow water from and off of the 
roof of the building, “to be carried to the gutter, without flowing 
ever said sidewalk, in the monthe of December ond Jonuary, when it 
would be prone to freese thereony" that defendente Areha 3. Bonree 
aud Arthro + Monroe «t the time in question lessed and oecupied 

the ground floor of the suilding ond that the other parte of the 
building were then vacant and untenanted; that it was the duty of the 
gaid Zenroes to previde for the disposal of rain and enew water se 
that the same would not ran ever and upon the sidewalk abutting the 
bulldinma, and freese into ice and make it dengerecua and hazardous for 
pedestrians to walk upon the asmey thot defendants Heckel and the 
Boenreoes had ‘knowledge and notice ef the dungereus condition of the 
Grain pipe and that 1% dinchearged water frem the reef of the build- 
ing over and upon the sidewalk and thet the water there froze inte 
large piceces of snow, ice, icy hillocke, etc., making it dengerous 
for pedestrians to walk over and upon the sidewelky that defendant 
City ef Chicago them and there kmew that large quemtities of snow, 
wmeven ice, icy hillocks, zicges, Holes and umewen surfaces covered 
the sidewalk and hed so covered it for svverml weeks, and thet said 
dee, ete.» wan dangerous to walk upom and constituted an obstruction 
to travel, and thet said defendant did not remove, or attempt te 
remove, said lee, ete., from the sidewalk although it had aufficient 
motice of the dangerous and hazardous condition of the sidewalks that 
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on divers occasions during the month of December, 1928, and the 
month of January, 1920, there was a great amount ef snow deposited 
on the roof of the building, and during said month of December an 
wnuauslly large amount of renin water fell and became mixed with the 
snow and ice that covered the roofs that the anow and rain water were 
not removed from the roof by any person or persons whatacever and that 
all of the defendants allowed large amounts of mow and water te 
accumulate and remain on the roof ef the building; that in December, 
1028, and January, 1929, the sum melted part of the sow om the roof 
and a greet amount of water ren down the drain pipe and upom the side- 
walk directly if front of the drain pipes that much of this water 
remained in pools “among the enow upom the aidevalk;" that the tem- 
oeratare/ecane ealser and the enter froze inte grent chunks and pieces 
of uneven ice, and the whole sidewalk waa then and there cevered with 
icy hillecks, ridges, holes and uneven surfaces, making it very dan- 
gerous ané hasardeus for pedestrians to walk upon said sidewalk, and 
that such condition continued for about three weeksy that plaintiff 
Was walking in an casterly direction on the «sid sidewalk, lecated on 
the south side of anid “est é€th street, and had reached a point om the 
sidewalk about seventy-five feet weet of Maletec atrect, and while she 
wag at all times observing » proper regard for her own avfety and was 
then and there in the exercise of «11 due care and enution, by means 
of the premises and as a direct result of the dangerous condition of the 
eidewalk aforesmid ehe then and there etumbled against a large ridge of 
ice and glipped and fehl upon the eidewalk with great foree, thereby 
brenking her limb me 2 direct remult ef enid fall upen the ice, and she 
wae then and there and thereby greatly bruised, hurt, wounced and in- 
jured, eto., to the damage of plaintiff im the sum of $20,000. The 
second and third counts contain seubstentinlly the same churges. 

The building in question was two steriesin height and was 


cated on the southwest corner of Holsted and 66th streets. There 
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were two stores on the ground floor, and between the two stores 

Was an entrance that led up to the second story. Om the second 
ateory there were severnl fliste, all of which were vacant ot the 
time. The store loonted on the corner was then occupied by the 

two Monroesx. The other atere was vacant. On Kay 1, 19°94, Margaret 
Planagan, the then owner of the building and premises, lensed the 
corner utore and a brick gorage in the rear to SU. ". Rethe for a 
term of five years conmencing May 1, 1924. Thereafter she sold the 
building to Morris Horwits ané agcigneé her imterest in the Nothe 
lease to him. othe oecupled the premises until the end of June, 
2926, shen he 201d his business, including his imterest in the lease, 
te the two Monroes. ‘n Barch 34, 1927, the defendant purchased the 
building from Horwits and the latter essigned his interest in the 
Rothe lease to the defendant.  *iaintiff claimed that she wae walking 
@act on the sidewalk om the couth side of €6th atreet and when she 
reached s point on the eidewalk about seventy-five feet weet of 
Halated atreet she stwebled ageinet a large ridge or chunk of ice 
which caused her to fs11 upon the sidewalk and thet she thereby 

was seriously injured. 

The Gefendant contends that “«xhere a third person suctaings 
imjuries through « defect or went of repeir of premises in possession 
of a tenant the tenant and mot the landlord is liable,” end thet im 
the instant cave “the lease gave the tenant the right to make repairs, 
anc obligatec him to save the landlord harmless from any claim arising 
from neglect to remove enow and ice from the sidewalks," and that the 
defendant ie not liable te plaintiff. it is «a sufficient answer to 
this contention te any thet the evidence shewe ¢lesrly thet the 
sefendont had pessession anc control of 11 parte of the build ing 
save that leseed to the Konrocs. While one of the stores and the 
flats on the second floor were vacant at the time of the sccident, 


Hevertheless, the defendant was in porseszion and control of the seme, 
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and his agent hed been a@eking to rent these parts of the building 
for some time prior to the sccident. The roof covered and protected 
the entire building and the water spout drained the entire roof, 

and the ¢cfendant was in possession ond control of the roof and the 
water spout. The defendant contends that ander the terme of the lease 
the Monroes had possession and control of the roef ant water spout. 
We finé no merit in this contention. There is « prevision in the 
lease to “othe that the lessee “will without injury to the reof, 
remove the snow amd ice from the same when neceneery, and eleanm the 
enow and the ise from the sicewniks in froni ef said premises,” and 
the defendant argues thot because of thet previelen ané because of 
the fact that a witmens teetifies thet the Fonroes cleeneé the snow 
and ice off the cidewnlk the defendant wus leé te believe thet he | 
had no responsibility with reference to the sidewalks while the 
Menreee were im ponveseion. The were fact that the lessees may have 
been obligated, under the lease, to keop the reef and sidewalk clear 
from ice and «now, did not take avay from the Leover the possession 
and control ef the reof snd water spout, and under the facte of this 
@ase the defendant, se agnimet the pleintiff, ennnet escape 
Meenenst bility by the claim that he expected the leseee to keep the 
reof and sidewalk clear of snow and ice. Under the facts ef the 


192 Ill. 216, cannet aid the defendant, for in tact ease the court 

held (pp» 221-2)i “If the coxzl-nole und vault «ere constructed and 
‘ere used for the benefit of the entire premisea, the lensing of a 
portion, only, of the premisee would not abcolwe the owner from his 
duty to use ordinary care to keep the coal-hole and the covering there- 
to in » good and safe conditions but if the vault into which the ceal- 
hole opens has no connection with any other part of the building than 
the basement leased to the tenant, and no benefit imures from it te 
may other pertion ef the promises, and the tenant, as against the 
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owner, has, and ig entitled te have, exclusive poseeesion and 
control of the basement, coml-heole amd vault, and has covenented 

to keep the same in good repsir, them the case should be regarded 

as within the operation of the general rule thot the occupant of 

the premises, and not the owner thereef, is responsible for injuries 
received in consequenee of o failure te keep the premiser in repair." 
Cerchione vy. Hunnewell, 215 Been. 588, cited by ¢efendant as the 
leading ¢nse on the question, is not im point for the reason that 

in that exse the whe 
for a period of twenty yearn ame the leasee took pesseasion of the 


ding waz lensed outright to the tenant 





entire premises im their then con¢dition with the right to make such 
@lterstiona and repaire oe it might deem expedient and to remove the 
building and erect a new ome im ites place, “and coveneanted te exve 
the defendants as lesvers harmlees from all lows or damnge oceasioned 
by any muisance wace or suffered on the premines, and from any claim 
or damage arinine from neglect in not removing snow and ice from the 
sidewelks bordsring om the premiser.” The ¢efendant contends that 
King ve “weangon, °1¢ T1ll. App. 284, is squarely im point. Ye fail 
to sec how it has any applicetion to the inetent ense. No question 
as to whether o landlerd or « tenant was responsible for the injury 
to the plaintiff wes involwed therein. Other coses cited by the 
defendant are not analogous to the inst«nt ene under the facta. 

The theery ef fact of plaintiff as to the manner of the 
aecident was that there were ridges omd chunks of ice on the sidewalk 
thet nad formed from the water from the roof thet wae deposited on the 
sidewalk by the drain pipe, and that plaintiff was enuned to fall by 
these ridges or chunke of tee. The theory of fact of the d¢cfendant 
Was that «at the time im question there were no ridges or “hunks” of 
ies on the sidewalk and no unevennese of scny kind on the sidewnlk 


enused by ice. Plaintiff teetified thet at the time and place in 
of snow 
question it was snowing and there woes a covering/on the sidewalk. 


thet the weight of the 
The defendant strenuously contends 
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evidence if agninet the cleim of pleimsiff thet she stumbled 
agsimet a ridge or chunk of ice. We do not deem it necessary te 
pase upon thin contention. 

The defendant complains thet the court erred in giving te 
the Jury, at the inetemce of plaintiff’, a number of inatruections. 
Ag to eeveral of the inetructions, at lenst, thia contention is a 
meritorious ome. The court gave, at the instanee of plaintiff, the 
following instruction: 

"The court inetructe the jury ihat 1t wea the duty of 
the City of Chicuge, defendent, to keep ite sidewelke in reasonably 
gate condition for travel thereon in the erdinary medes by day or 
by might, and if tus jury believe from a preponderance of the evi- 
dence that by reason of the necumulsntion of emow anc ice and the 
formation of « ridge or rouch and umeven eurface on the sidewalk of 
enew and ice, at the time and place where plaimtiff, Olive Kastle, 
Claims to have been injured, om the south aide of 66th otreet, 
alongaide the building ot 6600 Baleted atreet, im the City of 
Chiesgo, the eaid sidewslk hed become and was im an unsafe condition 
for trevel thereon by day or by night, and that defendant's corporate 
authorities knew, or might by the exereine of ortiinary care and 
éiligenee have known, of the umssfe condition thereof in « reseonable 
time to have removed esid snow and ice and repair enid erlk before 
the alleged injury of the plaintiff, and that, while plaintiff? wes 
walking on eaid si¢ewalk where it waa se defective anc umenfe she 
slipped end fell down upon the sidewalk without fault er want of 
ordimary care on her part, anc she wore Shereby imjured, then the 
jury muet find for the plaintiff." 
This instruction secumes thet there wae an acoumilation of anew and 
jee, and thé formation of » ridge or rough an? uneven eurfaee on 
the oidewalk, of snow and ice, at the time and place where the plain- 
tiff claims to have been injured. 14 in scttled law that the court, 
im instructing the jury, usy seeume facts to be provec which the un- 
eontroverted evicence shows to be truc, bul where the evidence is 
-eonflicting it 18 «rrer to ageume the truth of contrevwerted factae 
Tt was ¢evential to plaintiff's esse that she prove that she was 
eaused to fall by “icy hilleckse, holes and uneven surfaces on the 
eidevalk caused by the water from the reof freezing on the sidewalke* 
Ker glaim in thet regard was controverted and it was highly prejudicial 


te the defendmt to give thie inmetruction, The defendant contends 


taunt the eourt erred in civing pleintiff's instruction number five. 
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The inatruction iz loosely and inaccurately drawn, and portions 
of it are not applicable te allegations of the declaration or 
the proef. It whould not heve been given. . 
Vor the errore indicated, the judgment of the Cireuit 
court of Seok county ia reversed and the esuee is remanded for 


a new trial. 
REVERSLY AMD HABARESG. 


Gridley, P. Jey and Kerner, J., concur. 
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BRATRICH LAFKOVITZ, ; 


Appellee, f : 
APPRAL FROM MUWICIPAL 
Ve ; 
COURT OF CHICAGO. 
Ze T. BeconRI CK, : 4 
A pelian Piers i i* » A 
. " 2641.4. 624 


Bh. JUSTICH SCANLAN LELIVGNs? THB OPINION OF THE COUPT. 


Beatrice Lefkovits, plaintiff, eued H. I. MeKinley 
and Ze Te HeCormick in the Municipal court of Chieago in a fourth 
Class action. The plaintiff, in her amended statement of 
Glaim, alleges that the defendants by fraud and deeeit induced 
her to loan them §200. Each of the defendants filed an affidavit 
of werits. Thereafter the plaintiff dismissed the suit ap te the 
Gefendant KeXinley. The case was tried by the court and at the 
conclusion of the evidence the court found the defendant MeCormick 
guilty and assessed the plaintiff's dewages at the sum of $200 
“in tort.” ie has appealed. ‘The plaintiff has failed to file 
am appearance or a brief in this court. 

A mumher of contentions are raised by she defendant, 
but in our view of this appeal it is weveavary to notice omly one. 
The defendant contends tusi there is mo evidence in the record that 
even tends t© prove him guilty of the charge mace in the statement 


: ef claim. After a careful examination of the entire evicence in 


eee a ee 


the ease we have reachee the conclusion that thie contention is 
Clearly a meritorious one» The plaintiff made owt = prima fucie 
Gase ageinst the defendant Kekinley ame it ig surprising thet she 
should have seen fit to vebunbantity Giemies that defendant from the 
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Ae this case was tried by the court, and as the 
plaintiff’ failed to weke out « prima fecie once against the 
¢efendant MeCormick, the jucgwent of the Vunicipeal court of 
Chicage will be reversed, but the eause will not be remanded. 

REVERE Gi lie 


Gridley, Ps Je, and Kerner, J+» coneurs 








SID GRELEBERG, LUO J. GRTHNUR } 
and BOYD T. BAKER, for use of ) 
PERSONAL LOAM ANP SAVINGS BANK, 
& corporation, 

Appellees, 

} COURT OF GHICAGG. 
We 
BSIDNSY G. MATH, == ane 
~ R, ff? 4 b 
Appellant. 264 defhe 62 


Mh. JUSTICE SCANLAN VELIVARED THA OPINION GY THE cOUAT. 


Personal Loan ang Savings Bank, @ corperstion, recovered 
a judgment by confesuion against Sid Greenberg, Leon J. Gethner 
and Boyd T. Saker in the sum of £165.05. An execution, izeued 
upon the judgment, was returned no property found and mo part sat- 
isfied. Garnishment proevedings were then commenced againet the 
appellant, Sidney 5. Hath, and a summons ese duly served upon him. 
Be wae defaulted and ao conditional judgment wae entered againet 
him on January 2, 1931, and « writ of scire facias was then duly 
issued and served upon him. On dJamuary 15, 1951, the conditional 
judgment against bim wae wade final by reason of hie failure te 
appear. On Horeh 16, 1931, the appellant filed a verified petition 
praying that the judgment entered January 15, 1951, be vacated and 
eet aside. The Bank filed an answer te the petition and also moved 
te strike it from the files, «hich motion was allowed by the trial 
@ourt om March 26, 1951. Om April <, 1951, the appellant filed 
@ written motion te have the conditional and final judgmente vacated 
upon the ground that said ju¢gments were null and void. Im support 
of this motion he filed hiw affidavit, which, in substance, sete up 
that Boyd T. Baker, one of the defendants in the original judgment, 


“was at the time of the commencement of said garnishment proceedings 
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ond at the time of the service of the garnishee summons herein, 
employed by this garnishee for wages. That no demand in writing 
was made by the plaintiff herein or by amy one on its behalf upon 
the asid employee, Boyd T. Saker, and this garnishee prier te, at 
or since the commencement of the said garnishment proceedings in 
accordance with the ‘teatute in such esses mace ond previded. That 
ne notice or demand wae filed by the plaintiff herein or by any 
one in its behelf, with the Slerk of thie court prior to, at or 
since the commencement of said garnishuent proceedings, and that 
by reason of the above and foregoing facts this court was without 
jurisdiction, and that the conditional judgment entered herein on 
samuary 2) 1931, and the final judgment entered aerein on January 
15, 1931, were void and of no foree and effect." The appeliees 
filed no answer or counter motion to this motion of the appellant, 
but the stick subened an order overruling the motion, and from that 
order the appellant has appealed. 

The appellant contends thet the final judgment against 
him, the germiwhee, is void for want of proper demand before 
bringing the garniahment proceedings and that therefore the trial 
eourt enved im overruling hie motion of April =, 1931. This 
contention is a meritorious one. A pertion ef section 14 of the 
Gernishment Act, Cahill's St., 1929, ch. 62, is as follows: “Before 
wringing suit a demand in writing shall ve served upon the employer 
and upon the employe fer the sxceas above the amount herein exempted. 
Such service ghsll be haé upon the employer, either by celivering 
& copy of such demand to the exployer, or by leaving a copy thereef 
at the usual place of business of such employer with his or ite 
superintendent, manager, cashier, general agent or clerk. Ané such 
service shall be had upen the employe either by deliverimg a copy 
ef such denne vo such employe, or by leaving « copy thereef at his 
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Usual place of abode with some person of his family at the age 
of ten years or upyards, and informing auch person of the contents 
thereof. ‘uch copliee for the euployer and employer shall have 
endorsed theream the time of servicer upon them, whieh shall be at 
least twenty-four hours previous te bringing suit. Gueh netice 
ahali be Tiled with the justice or clerk of the court, with the 
maines anc time of the wervies of the suse endorsed thereon, and 
the return duly svorn to before some officer eutihorised te administer 
athe, before it hell be lawful te ieeue o ausmome im such ence or 
te require an employer to answer in any gurmiahen proveedings. Any 
judgment rendered without eaid demand being served wpom the exploye,y 
and #0 proven and filed oe wforeasid sali be void.* Fara ve 
Relisvle Purn. Migs Goss 237 Ills App. 460 (opinion by thie divieion 
of the court), decides the inetant contention, and adversely te the 
appellees. it fellows from the ruling im the} ease thet under the 
feets set up in the motion of the appellant, the judgments in queetior 
were wold and@ that the trie] court erred in overruling the appeliant's 
motion to vacate the judgment. The trial court should have ruled 
the appelieca to answer the motion ef the appellant. 

the appelians €ic wet file « bili ef exeeptions in this 
Case end the appellees argue thet ‘he motion and affidavit in suppert 
of it were not properiy « part of the common law record and that 
therefore thia court eamiot consider the prepriety of the trial 
eourt’s suling in question. There is no merit in this contention. 
‘The Supreme court has repentechy held that a metien under seetion 89 
of the Preetice ect ctends as a pleading im ao new suit and takes the 
place of « declaration. Therefore no Ald ef exeeptions was 
Necessary in the inetent ense. The appellees further contené that 
the matters eet up im the motion ef April & sheuld have been pleaded 
in the appellant's petition ef March 16 amd that the jJuégment of the 
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o4e 
trial court as to the said petition is zee judicata of the matters 
and things set up in the motion of April 2. It te o euffictent 
answer te this contention to say that the appellees did mot see fit 
to interpose in any wey the question of res judiecats to the appellant's 
motion of April 2 and it ic fundamental that the defense ef reg 
dudicats must be raised by plea or anewer. 

The judgment of the Municipal court ef “hiouge ef April 
10, 1931, overruling the appellant's motion of April 2, 1931, is 
reversed and the cnuse tu remanded fer further preeeedingsa net in- 


consintent with this opinion. 
REVERSES? AND HEMARDEY VITH EIRUCTIONS. 


Gridley, ?. J.» and Kerner, J. concur. 
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DOROTHY KOcH 
(Complainant), 
Appellee, 
Ve INTERLOCUTORY 
BrvaRD Le RICH et ole, APPEAL PROM SUPERIOR 
Defendants. 


GOURT, COOK coUWrY, 


2641.A.629 





HiRBRAT 7. GROBE, 
Appellant. 


ee Renee Sem mre ne Reng tenet Mme T amt te Mae Mh 


MR. JUSTICR SGARLAR DELIVSRLD THE OPINION OF THE COURT. 


Perothy Koch filed her verified bill againet Edward L. 
Rieh, Nathan “hefner and Herbert ¥. Grobe, but only the anewer 
of defendant Grobe, appellant, is contained in the recerd. On 
motion of complainant, "upon the verified bill of complaint and 
the snewer filed herein," the chancellor appointed a reveiver of 
the premines described in the bill and the improvements thereon, 
and the rents, lesues and profits therefrom. the defendent 
Grebe alone has appealed from that orders 

The bill elleges, in substance, that in February, 1928, 
complainant acquired title to the real eetate described in the 
billy thet on June 38, 1926, she executed « trust deed to the Chicago 
Title and Trust Company to secure an indebtedness of $42,000; that 
om July 27, 1928, she executed a junior trust deed te the same 
company to secure two promissery notes vigned by her and /ilhelmina 
Keeh, aggregating in amount $10,500, and delivered them to ¢efendant 
Sherner, who was the soliciter for defendants Nich anc Grebe; that 
in gonsiderstion for the execution and delivery of the said notes to 
shefner he agreed to turn over te Sovenmuchle, Inc., “a concern 
engaged in the business of underwriting firet mortgage loans," the 
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sum Of $3,650, “providing that she said Dovemmuchle Ince would 
execute a eritten cuaranty that the building sought to be ereeted 
upon the said premises could be completed in secordamece with the 
Plans and specifications upon the deposit of the said eum of $8, 650 
together with the prooveds of the first mortgage loan im the amount 
of $42,000;" thot on Auguet 4, 1928, Shefner paid to the onaid 
Dovermmchle, Ines, im cnwh, the eum of $5,075 om account of the said 
mortgages that thereafter “hefmer paid the ‘iret mortgage then exist- 
img againat the real estate in the amount ef $5,000, together with 
the acerued interest thereen in the amount of 175, anc procured ea 
release of the anid mortgage, which release was recorded on “eptember 
17, 1928; that about Februery 15, 1929, Dovenmuehle , ime., rofused 
to make any further payment on account of the said firet mortgage 
whless and until additional funds were eupplicd so as te asaure it 
that there would be sufficient funda aynilable ts complete the 
building free and clear of sechanies' liens; thet thereupon com- 
Pliainant and Yilhelaina Koch procured a further lean, not secured 
by & mortgage, from hefner, in the eum of 1600, for which they 
executed a ninety-day note im the cw of $750, payeble to Shefner, 
with interest thereom at «ix por cent per annumy thet Shefner, on 
Yebruary 26, 1929, deposited with Povenmuchic, Inc.) the suid $6005 
that before making the enid leam of $600, Shefner, om Pebruary 2l, 
2929, required complainant to execute and ¢eliver to him « warranty 
deed to the premises, whieh was exceuted and delivered to “hefner 
as security for the payment of tke note for $750, “and also as 
additional security for the puymerts then due and therenfter to be- 
come duo upon the second mortgage of $10,500 theretofore executed 
and delivered to the saié Nathan Ghefmers" that this decd, at the 
direction of Shefner, named Grebe as grantees that payments 
agaregating the wam of 21,305 were made om account of the second 
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mortgage notes to “hefner and Rich; that sbout Hay 15, 1929, the 
building erected om the premises was fully completed ami ready for 
occupancy, and that on or tetore Jume BO, 1920, 1% wou fully rented 
and eccupled; that on June 2, 192%, chefmer caweed the decd to 
Grobe to be recorded, and about Jume 26, 1929, Sich, by “hefner 

as hig solicitor, filed his bill im the -irewit court ef Cook County 
againet the compiainant et al», “whereby the said Hick sought te 
foreclose the aforesnid eccond mortgags securing the notes aggregating 
$10,5605" that about June 25, 1929, chefner and “ich caused notices 
to be served upon each and all of the tenants of the building to the 
effect that they would thereafter evliect and receive tne remts on 
the premises; that immediately upon the serving of the notices *herner 
and Rich teck possession of the premises in the name of Grebe and 
proceeded thereafter te collect the remts from the culldines that 
beginning with the month of July, 192%, Rich and “hefner collected 
€11 of the remte, iueues amd profite from the premises, et the rate 
of $720 per month, and have continued te collect the vente from that 
Gute So the present time; thut Uhefmer anc “ich have collectes from 
the premises, “as remte, isewes end profita,* the tetal oum ef 
$17,260 from and after July 1, 192%, to the time of the filing of 
the billig that on ?ebruary 14, 1930, Nich anc chefmer recovered a 
judgment by confession in the Municipal court of Chiesgo agsinet 
Couplainant and Yilhelmina Kech fer the sum of $10,621 and costs in 
the smount of 617.603 that this judgment wae obtained om the remain- 
ime note of $10,000, secured by the second mortgages that thereafter 
Rich, dy “hefner, aie attorney, recevered by garnishment proceecinga 
instituted againat Dovenmuchla, Iace, and based upon the said judg- 
ment by confession, the eum of J1,0%Hel, which Nich, in his saic 
bill of complaint, alleges he credited to complainant on the said 
gudgsenty that the total azount of money received from Sick and | 
thefmer on account of the second mortgage was $8,650; that the second 
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mortgage notes ageregated $10,506, with interest at the rate of 
six per cent per annum “to secure the said payment of [9,650;* 

that the interest rate on the lean of $5,650 to complainant was 

in exeees of fourteen per cent an? thet the sum receiwec from Rich 
and Shefner on account of the note of "750 was 8400, and thet com- 
plainant was cherge¢ a rate of intereat on thic loan in «xeess of 
one hundred and six per cent per annum; that ich, “hefner and 
Grobe contracted to receive « grenter rate of interest on account 
of the 520,806 junior mortenze ant the notes securing it and the 
note of $756, than seven per cent per annum, and therefere are 
entitled to recover only the principal cum due te themg thet Rich 
anc Thefner reeecive?d by wey ef rent, iecuea and profite from the 
premises since July 1, 1929, the oum of 617,280, “represented by 
monthly collections of remt at the rate ef $720 per monthy" that 
complainant from Auguet 3, 1928, up te and including Jammary 3, 
1929, paid to Nich and Shefner the eum of 91,505 om account ef 
complainant's indebtedness te them; that thereefter the eum of 
$2,058.1¢ was recovered by ich an? Shefmer from Devemmuehle, Ince, 
in the gernichoent precec¢ings in the funicipel court, and that 
therefere the gum of $2,361.16 wae paid on account of the principal 
amount of §9,250 received from Sich and Shefner by the complainant 
ané that the eaid Hick and Shefmer “in the collection of the rents, 
igeues and profite from the said premises from ond after the firet 
day of Tuly, 1920, hed fully coliccted the calance remaining due to 
them in the amount of $6,983.34 by the first day of Jume, 4+ 1+ 1950, 
and that therefore there io due to your Oratrix and the anie 
Wilhelmina Koch frem ich and ‘hefner the total cum of $10,592.16 
with interest thereen fron the respective dates that the oums were 
collected by Nich and Chefmer ae renta from the said premises;* that 
Rich and “hefmer from time te time after Jume 1, 1929, made various 


paynents on account of principal and interest due om the first 
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mortgage on the said premises, and mece further payments for taxes 
during the euid period and are entitled to credit for such payments 
on account of the first mortgage, principal and interest an? the 

said taxes; that complainant is informed and believes thet Rich and 
Shefner have made other disbursements, unauthorized and illegal, in 
and about the said premises, and that therefore they are entitled 

to mo credit whatsoever on an accounting sought te be had by com- 
plainants that complainant “represents that no coneideration passed 
from Edward 1. Rich or Sathan Ghefmer or the grantee, Herbert ¥. 
Grove, or from any person in the behalf of amy one or more of the 
enid aforementioned persons for the execution ami delivery ef the 
said Warranty Deed from Gerethy Zoch, nee kurison, to Herbert F,. 
Grobe, * * * other than the agreement thet the eaeid Yarranty Deed 
should be held by the anid Yathan GShefner and iidward L. Sich and 
Herbert F. Grobe ag additional security for the payment of one note 
of $750 dated May 28, 1929, and for the payment then due and to become 
éue upon the second mortgage note aggcregeting °10,500, and that the 
seid Yarranty Deed was not an absolute deed but wag intended only as 
additional aeeurity in the nature ef » mortgage te induce the said 
Wathan Shefner and Sdward 1. Rich to make the payment of $600 requested 
by your Gratrix and Yilhelmina Koch at that times” that lich, hefner 
and Grobe have since Jume 20, 1027, “held posneevion of the said 
property and have treated the property exclusively ae the property 

of Herbert F. Grobe, and that they have collected all the rents, issues 
and profits therefrom, although the indobtedness for which the warranty 
deed from your Oratrix to Grobe had lomg since been paid, and that the 
said Grobe should make o reconveyance of the said premises to your 
Oratrix and repay to your Oratrix the sume of money so held and 
Collected by the onic Grobe, Rich and Shefner from the said premises 
over and above the aneunt of the principal indebtednessea of your 
Oratrix to the enid Nich, Grobe and hefner” that en accounting 
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sheuld be taken between the parties and if it appear that com- 
plainant owes to the onid Rich, “hefner and Grobe any amount, she 

is ready, able and willing “and hereby offers to pay the same within 
a reasonable time te be fixed by the Court ami that she thereupon 
ought to have a reconveyanee of the anid premises from the snid 
Herbert 1. Grobe” to complainant upen such terms end within such time 
ae may be fixed by the court, eteej that Rich, thefner and Grobe, 

or one or wore of them, who may have possession of the second mortgage 
note in the azeount of $10,000, surrender up to complainant the note 
duly cancelled in order thet complainant may sounre from the Title 
and Trust Company the full release of the enid mortgage, and that if 
the said parties, or cither of them, have any bonds or coupons 
secured by the first mortgage underwritten by Dovenmuchle, Inc., 

fer which the said parties shall have ance payment on account of 
principal and interest they shall likewise vurrender up the eaid 
bends and coupona to the complainant. “he bill praye thet an 
accounting may be taken of a1] ¢ealings and transactions of Rich, 
Shefner and Grobe from and after July 27, 1923, to the date of the 
filing of the bill, in which the property in question may be in 

any way involved, and thet the gaid parties may be declared to pay 
to complainant a11 sums of money which they or any ome or more of 
them may have obtained from the premises over and above the amount 
which was ectuslly due to them on account of the principal on the 
second mortgage indebtedness of $10,500 anc the ninety-day note of 
8780, and that the deed of conveyonce frem complaimant to Grobe dated 
Pebruary 26, 1929, be ¢eereed 0% to be an absolute conveyances, but 
te have been intended only as additional security, anc to be in the 
nature of a mortgage, and that the said defendants be decreed to 
eurrender to complainant the second mortgage note ef $10,000, cated 
June 27, 1928, fer Cancellation, an¢ thet upon the failure of the 


said defendants to surrender the said mete, the Title and Trust 
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Company, av trustee under the trust deed dated Jume 27, 1928, be 
decreed to execute a release of the wid second mortgage trust deed 
and that for that purpowe be mace a party defondemt to the bill, 
and that Grobe be decreed to recenvey the premives to complainant, 
and “that a receiver may be appointed * * * to collect and receive 
all rents from the sforeanid premises until the further order of 
thie Court, and that your Oratrix may have such other and further 
relief in the premises os equity may require, and $e the Court shall 
seem meet.” 
The appearance of “ich, “hefner and Grebe was entered by 

Ghefner, se their solicitor, on September 2, 1931. Complainant's 
motion for the appointment of a receiver wag made on September 3, 
1931, and om that date the chancellor ordered the defendants to 
Plead, anawer or demur to the bill of complaint within fourteen 
daya from that date, and the motion for the appointment ef a ree 
eeiver was continued until September 17, 1931. The anewer of the 
defendant Grobe, appellant, was filed em “eptember 17, 1931. On 
September 17, 1931, the motion was continued until September 25, 
and the erder appointing the receiver was not entered until September 
29, 1931. At that time the only anewer filed, ao far as the 
record discloses, woe that of Grebe. His anewer, in substance, 
etates that about “ucust 1, 1924, “hefner "communicated with this 
Defendant and atete? to him that he had in his possession junior 
mortgage notes ageregsting the principal «um of $10,500, secured 
by trust deed upon the premises described in the 5111 of Complaint 
herein, end that he desired te sell esid mortgages that there was 
then in the course of conetruetion upon weid premises a building 
to ¢ontain twelve apartments, and thet Devermuchle, Ince, a concern 
engaged in the business of underwriting first mortgage leans, had 
negotiated a $42,000 first mortgage construction lean for the 


proposed buildings that the net proceeds of said first mortgage 
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loan was not aufficient to pay for the conetruction of said build- 
ing, and thet Vovenmueble, Ince, woul’ not cisburee any part of 

eoid loom until there wae deposited with them a sum which, together 
with the met proceeds of the first mortgage loan, would be sufficient 
to insure the completion ef eaid building free and clear of mechanies' 
liens; that in addition to the amount required to be deposited with 
Dovenmuehle, Ince, it would be nevensary to pay off and release a 
prior mortgage on the vacant in the principal sam of $5,000, plus 
accrued interest, which then constituted a prior and superior lien 
$e the mortgage underwritten by Vovensuchle, Inc. and eaid junier 
mortgages" thot Shefner informed appellant that he had been in 
touch with Dovenmuchle, Inc., with reference to the exact emount 
necensery to be deposited im waid construction account to ingure 
the opening of said loan, and that Dovemmuehle, Ine., hed advised 
Shefner that if the eum of $5,575 were depowited with them, they 
would immeciately commence paying out the proceeds of said lean te 
the contractors entitled thereto, snd that, im their judgment, based 
on the sworn statements submitted by “. Koch & San, the general 
contractors for anid building, there would them be sufficient moneys 
om hand to complete the building; thet Chefner informed appellant 
that said motes and junior mortgage had seen turned over to hin 

by Mre. Yilhelmina Koch, the general comtroctor for the building, 
with the request that “hefner encwavor te sell and dispose of said 
mortgage on the beat terms posuwlibles that appellant informed Shefner 
that he would be willing te purchase the wortenge if all of the 
facts represented by him were true, and would pay for anid notes 

and mortgage the sum of $9,300, and om August 1, 1928, appelient 
@elivered to Shefner a check for $9,300, and at the same time re- 
ceived from chefner the notes and wortgage ¢eecribed in the bill; 
that sppelinnt at mo time hed any dealings with complainant and that 
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he did mot ace her on \uguet 1, 1924, at the time he purchased 

the mortgage, and has never met complainant since seid dates 

that all of hic demlings in respect to unid uortgage were solely 
with Thefmer and with no other person whatsoever}; that at the 

time he purchased the mortgage Shefner exhibitec to him an epinion 
of title tssued by the Chiesgo Title and Trust Company July 31, 
1923, showing good title in complainant, subject only te the lien 
of trust deeds securing the principal sums of $3,900, $48,000 and 
216,500, reopectivelys; that after an examination of thts opinion 
of title appellant paid over to “hefner the sum of $9,500 upen the 
express asourance of Ghefner that the prior trust deed ef $5,000 
and acerued interest would be immediately paid to the legel holder 
thereof, and eaid mortgage released of record, and thet the balance 
thereef would be deposited with Lovemmuchle, Imes, a0 as te insure 
the completion of the sullding; that om Yebruary 21, 1929, chefner 
stated that Sovenmuchle, Inc., vere refusing to make any further 
paynents from the proceeds of eaic¢ loan because there were not 
sufficient moneys in its hands to complete said building free and 
@lear of mechanics’ liens; that Dovenmuechle, Inc., would not make 
any further cisbursements until an additional sum of $600 was 
deposited in said sbuilding accounts that the ganeral contractora, 
¥. Koch & Son, would be willing to pay te appellant the sum ef $150 
towards the legal expenses incurred by appellant in preparing the 
méecessary legal papers to evidence the loan of the sum a0 requested 
and ether services necesunry to adequately eafeguard appellant's 
interests, and would execute a note for the sum of $750 to seoure 
the payment of the lean requested and legal expenses incurred by 
appellants; that at the time appellant purchased said notes and 
mortgage it was represented to bim by Thefmer that the oullding 


shen in the course of cometrucsion would be fully eompleted and 
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ready for occupancy by not later than October 1, 1928; thet on 
Amgust 1, 1928, the building was up to the roof, and that ae soon 

as the amount demanded by Dovenmuchle, Inc., was deposited in the 
loan account, the contractors would be paid and the work would go 
ahead rapidly se as to insure the completion in apt time for 
Qetober, 1923, renting; thet notwithstanding these representations, 
the work ¢i¢ mot progress rapidly, but, on the contrary, no work 
whatsoever was cone in and about the building for a apace of more 
than five montha after August 1, 1923; that on February 1, 1929, 
appellant was requested te advance the eum of $600 in order to place 
the construction account in such shape thot Dovenmmuehle, Ines, would 
be warranted in continuing to make paymente to the various contractors 
who vere furnishing cork, labor ané meteriais for the vuildings that 
when this defendmt was requested to advance this eum of $600 he 
atated te Shefner that he wee dissatisfied with the slew progrese of 
constructing the building; that the complainant was not making the 
payments called for by the junior mortgage in the amounts or at the 
times provided therein, and that the security wae very questionable, 
and thet eppellant would not make any advances for account of com- 
Plainant unless she would execute and deliver a ceed conveying aaid 
premises to appellant, toe be held in escrow until May 28, 1929, and 
to be delivered te appeliant in full estiefection and extinguishment 
ef the indebtedness evideneed by sxid notes and trust deed in the 
event complainant on Kay 28, 1929, wae unable to pay both the in- 
stallments of principal ané interest which would on thet date be due 
and unpaid on esi¢ junior mortgage accerding te ite terms, and ssid 
note of $750 on account ef moneys to be advanced te Dovermmuehle, Ince, 
for account of complsinanty that on Pebruary 21, 1929, appellant was 
inforwed by “hefner thet Mre. + Koch bad deliveree to him a warranty 
deed executed by complainant and her husband as grantors, conveying 
the premises to appellant, anc exhibited the deed to him; that chefner 
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at the same time delivered to appellant » principal promissery 
note executed by Mra. %. Koch, dated Yebruary 26, 192%, for the 
sum of $750, due and payable on ay 2B, 1929, that appellant 
thereupon delivered to Shefmer a check for the sewn of $600 to be 
paid over to Lovenmuehle, Inc., and to be credited te the eon- 
eiruction account of the building; that said gum of $600 wae in 
fact deposited with Dovenmuehic, Ince, and so credited by ity 

that on May 23, 1929, the note of {750 we not paid by complainant 
or by ahyotie on her behalf and thet on thet date nome of the past 
due payments of principal and interest on the junior mortgage were 
paié by complainant or snyene on her behalf; thet efter making 
repented demands that the smounte so post due and ewing be paid, 
appeliant, on June 22, 1920, demanded of “hefner that he deliver to 
him the warranty deed held by Shefner in ¢eserew, and that “hefner, 
pureuent to «nid demand, delivered the deed toe appellant and the 
same wae recorded on that datezy thet epoeliant admite thet since 
July 1, 1929, he has been in poeversion of the premiees “and has 
collected all of the rents, iseues ond profits therefromy that the 
total amount ealleeted by him up te and including August 31, 1951, 
is the sum of 816,660;" that at the time he took possession of the 
building only ten of the apartments were rented and occupied on that 
date and some of the tenants paid so rent for the month of July, 
1929, for the reason that concessions had been gremtecd te them by 
complainant; that on Jume 82, 1929, the building was not fully 
completed; that on Jume 22, 1929, there was due and owing te verious 
sub-contractors for work, lebor and materiales furnished in and upon 
the said premises, the aum of $3,699.34, in addition to inteorest 

on the first mortgage from dune 8, 1928, to June 22, 1929, amounting 
te the sum of $2,971.935 thet there was then on hand in said loan 
account ‘the om of $1,¢83.1¢, making « deficit of $4,583.11 in the 
aecount, no part of whichwas paid by complainant; that since June 
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22, 1920, appellant haw paid te Yevensuchle, Ince, on account of 
principal and interest om the first mortgage of $42,000 the sum of 
$10,592.62; that he has expended the oum of $8,437.36 in and about 

the maintenance and operstion of the premises since he took possession 
thereof; that appellant, since Jume 22, 1929, was disbursed the sum 

of $19,019.18 on account of principal and interest payments on the 
firet mortgage and the operating and maintenance expenses of the 
buildings that he hoe collected the sum of (16,600 in rents, issues 

and profits therefrom down to and including tho 31st day of Auguat, 
1931, and alae the additional sum of §1,054.16 frem Dovenmuehle, Ine.» 
by virtue of a garnishment levied againet the balance remaining in 

enid lean account, or the total sum of $17,713.1¢% that he hes expended 
the sum of $1,301.62 in excess of the amount actually collected by him 
aince he took over the operation of the buildines thet after appellant 
acquired title to anid premises, twe bilia were fileé in the Cireuit 
court of Cook county to enforce mechenice' Liene aguinet valid premises, 
ané 14 wae necessary for him to employ solivitera to defend the suite; 
that he sueceeded in settling one suit before large covets were incurred, 
and recently succeeded in disposing of the second suit involving an 
alleged claim amounting to approximately }1,500; that there were other 
Claims for liens, to foreclose which suite were threatened, and 
Sppellamt was able te effeet great esvings by guarantecing payment of 
the amounta which the various contracters agreed to accept in ws ettle- 
ment of the amouritu due themy thet during the past two and a half 

years complainant has wade mo claim thet she had any interest in the 
premises, or that said werranty dee? wae not given in full extinguish- 
ment and setisfection of snid junior mortgage so purchased by appellant, 
or that appelient was under any duty whatsoever to account to cemplain- 
ant for any moneys collected by him from said premisen; that complainant 
has at no time tendered or offered to pay te appellant the amount in- 


vested by nim im anid premises, together vith interest thereon, and 
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the costcand expenses incurred by him im defending the veartous 
suite filed te enforee liens thereon and other cleime ageinat 
seid premises. 

Appellant contends that even if it be nesumed that the 
warrenty deed of February Bl, 1929, wae, ae alleged in complainant's 
bill, intended only on advitional evecurity, and im the nature of 
a mortgage, and thet appellent, as the gramtee named in the deed, 
was in poss¢esion ae & mortgages, nevertheless, ae agsimet him, a 
mortgagee in poneesston, helding the premises ac eccurity for hig 
Gebt, a court of equity will mot appoint a receiver of the rents 
and profits, wo leng an there ia anything ¢ue him, and that the 
chancellor erred im appointing « receiver in the inetent cace be- 
eause his anower shows that there «as meney due amd ewing to him 
on account of the alleged mortgage. tt is a pufficient anewer 
to this contention to may that the verified bill not only alleges 
thet there ie nothing due appellant on account of the deed in the 
mature of a mortgage, but it alee alleges thot there #ns due com- 
plaimant, st the time of the filing of the bill, an a result of 
rents collected by appellant, ‘hefner and Rich, the oum of $10,392. 
In the cnse of Springer ve Lelmoen, 50 Ill. Apps 159, 145, cited by 
appellant, it was conceded that if the instrument in question was 
held to be a mortgage, thet about $50,000 was due the mortgagee at 
the time of the filing of the bill. Dickagon v. Dawgom, 35 Ile 83, 
alse cited by appellant, wae an action of foreible entry and detainer 
and the court held thet the appellant could not reeever for the 
reagon that no demand for the posseansion of the premises was made 


before the commencement of the suit, and the court further stated 
that the appellant could met recover as against the appellee because 
the latter “wos in poseension under » mortgage for condition 

broken, which had prierity te the ju¢gment under whieh appeliant 


Claimed possession, and she had a right to hold the possession 
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as mortgagee, ae againet Fogs (the mortgagor) or a purchaser from 
or under him, until her mortgage debt should be satisfied." If 
complainant had not alleged in her bill thot she owed nothing to 
appellant under the inatrument im question, am entirely different 
question would be presented. In the instant case, for the purpose 
of passing upen the motion fer the appointment ef a reesiver, the 
chaneecllor had a right to assume from the allegations in the bill 
and from the mature of the angwer of appellant thet the deed of 
February 21, 1929, was intended ag a mortgage. If, ac appellant 
avers, the deed was delivered by Shefner to him on Way 28, 1929, in 
full eatiefaction and extinguishnuent of the indebtedness of con- 
Plainant, then why were not the netes, one for $10,000 and the other 
for $750, duly enneelled ane celivered to complainant? The deed 
wae recorded on dune 205 1929, and yet, on Jume 26, 1929, Rich, by 
Shefmer ae hia solicitor, filed hie bill agminet complainant et al. 
to foreclose the eeeond mortgage. On “ebrusary 14, 1950, “ich and 
Shefner recovered a judgment by comfencion against complainant and 
Wilhelmina Xoch for the sum of $10,621 upon the remaining note of 
$10,000 secured by the second mortgage, anc thereafter Rich, by 
thefner, hin attorney, recovered by geaxrnivhment proceedings against 
Devenmuehle, Ince, the sum of 91,953.16, whieh proceedings were 
based upon the judgment by oonfeesion. None of the allegutiona in 
the bill touching these matters ic answered by appellant. In his 
anewer he allemen that all of hic dezlings were with Shefmer, but 
the letter, so for as this record discloses, had not seen fit te 
anewer the bi11 at the time of the hearing of the metion for the 
appointment of a receiver, although he had been ruled to answer by 
September 17. Mor had ich, so far as this record discloses, 
amewered the Sill «t the time of the heoring. Prom the fact that 
appellant evaded answering certain material allegationr im the bill, 


the chancellor was warranted in aveuming that the claim of appellant 
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that the deed in question was an absolute conveyance, wus & 
mere pretenses We certaimly ore aot warranted im holding that 
the chanceller abused his diseretion in the agpointment of a 
receiver and the order of the Guperioxr court of Cook county is 


affirmed. 
SUF THEE Ge 


Gridley, B. J.» and Kerner, J., coneur. 
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WORTH AMERICAN TRUST COM, 
a Corporation, 





vs. 
HARHISGM PARKER et al. 
INTERLOCUTORY 
SAMUEL VWRANEK, Receiver, 
' Appellee, APPEAL FROM CIRCUIT CovRT 
ve. OF COOK COUNTY. 
ILLINOIS VALLEY TRUST COMPANY, ) PA YT oe ad 
Appellant. ) = 6 4. dette OQVU 


BR. JUSTICE MATCHETT DELIVERED THE OPIAION OF THX COURT, 


This appeal is by the Lilineis Valley Trust. Co., from 
an order entered restraining the auditer of public accounts from 
disposing of 50 State of Illinois 4% Highway bonds deposited with 
him by the Sorth American Trust Ce., pursuant to the provisions of 
section 384, chapter 32, of the statutes of Illineis, 

The order was entered upon a petition of the receiver 
of the Nerth American frust Go., and it is urged for reversal that 
this order appcinting the recsiver is toid because the pleadings 
upon which he was appointed were not properly verified. Gn July 
18, 1931, the present receiver became the successor of another 
who vas appointed on June 26th and who thereafter resigned. He 
appeal has been taken from either one of these orders, and it is 
Clear that the validity thereof cannot be questioned collaterally, 
even if it is conceded tat the order of appointment is erroneous. 
In Christian Hospital vy. The People, 223 111. 244, where an ap- 
pellant questioned the validity ef an injunction for a similar 
Freasn, the court said: 

“If the court erred in granting the writ or in not requiring 
the writ was nevertheless binding upon the defendants until 
s dissolution or until reversed by a higher court.” 


We hold the same rule is applicable where, as here, an order is 
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entered appointing a receiver. 23 R.C.L., Gee. 44, 

‘It is next urged that the injunction order here ape 
pealed from is vold because supported only by the affidavit of the 
receiver, ané Bupresht v. Henriei, 115 Ili. App. 394, and Peabody 
¥. Hew England Water Works Co., 8 Ill, App. 458, are cited in 
suppert of thie contention. These castes are not analogous. in 
substance, Rupreeht v. Jemriei holds that the appointment of a 
Péesiver amounts to granting sffirmative relief and that such 
relief cannot be granted unlese the order ie supported by appropriat 


Pleadings, An answer in a foreclosure proceeding was there held in- 


suffiolent to suppert such an order. Peabody v. Hew Sngland Water 
Works Co. holds that a reeeiver may net sue without permission of 


the ecourt. Hore there were twe bilis of complaint whieh were con- 
solidated into one case and an intervening petition which by order 
Was allowed to stand as a supplemental bill. These scrayed for af- 
firmative relief, As we understand it, it is mot an unusual prac- 
tice after the filing of « bili to file @ petition setting up 
aupylesmentary and specific faete whieh would justify the appoint- 
ment of a receiver or the issuance of an injunction, and it is not 
necessary in such case that the petition should contain all the 
formal parts of « bill in equity. There was an abundant showing 
made here ef facte autherizing the chancellor in his discretion to 
iseue an injunction wiich would hold mattere in staty gug until the 
Gause could to heard upon the merits. Koelling vy. Foater, 150 111. 
App. 133; MeDougald Co. vy. Woods, 247 111. App. 170. Moreover, 
neither the North American frust Co., nor any stockholder thereof, 
hor the auditor, compiains. 

. Fer the reasons indicated the order is affirmed, 

AFFIRMED. 


O'Conner, », J., and MeSurely, J., concur, 
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WALTER SNOPEK, 
Appellee, 





Ve 


GHI@AGO, MILWAUKEE, ST. PAUL & 
PAGIFIG RAILROAD COMPANY, 


OLRCUIT COURT, 


COCK tic at 


Appellant. $ 
wi 2641] Lethe | G25. 


Opinion filei Jan. 20, 1932 


MR. PRESTOING JUSTICH HESEL delivered the opinion 
of the court, 

This is on action brought under the Federal Mmployers 
Liability Act to recover damages for personal injuries received by 
the plaintiff at Milwaukee, Wieconsin, on June 18, 1929, while in the 
employ of the defendant. Judgment in the sum of 917,500 waa entered 
on a verdict of the jury, and from thie judgment the defendant © ©. 
appeals, 

At the conolusion of the evidence the court, on 
motion of the defendant, withdrew from the consideration of the jury 
sount 1 and additional count 2, and the onee was tried on count 2 
and additional count 1. Count 2 charged that the defendant care- 
lesely and negligently eaused certain cars upon which the plaintiff 
was riding in the performance of his duty, to be propelled over 
certain tracks and te collide with certain other scars, of the 
presence of which other cars the defendant had notice. Additional 
gount 1 charged that at the time of and prior to the dey of the 
accident it had been the custom of the defendent whén causing cars 
to be switched and moved ever said tracks, to give notice and 
warning te the defendant's employees and other persons of such 
movement, but that on the day in question the defendant failed to 
give proper notice and warning, snd that by reason of the said 
negligence of the defendant the collision ocourred, resulting in 
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the plaintiff's injury. The accident occurred about 4:30 p.m on 
dune 16, 1929. The plaintiff, » ewitchman, was acting as field man 
in his crew, and started to work at 3 ppm, On that day. The yard 
in which the socident happened is leonted between Greenfield and 
Maple Avenues in Hilwsukee, just east of the main line of tracke of 
the Chicago, Milwaukee, St. Paul 4 Pacific &. B. Gow, and is known 
as the Yere Marquette ferry yard, Setween the yard end Lake Michigan 
is located the plant of the Milwaukee Gas 4 Goke Company. Just south 
of the coke plant ia the Pere Marquette Railroad deck. The tracks 
in the ewiteh yards run north and south and are parallel with the 
main line tracks. The yard tracks are connected with tracks located 
on the coke plant property by « lead track and at the south end of 
the yard the tracks curve to the east to serve the Pere Marquette 
Radlvead deck. There are six north and south tracks in the yard 
numbered from the west to the east 1, 2, 3, 4, 5, and 6G The first 
five are located on railroad property, and the sixth track is located 
on coke plant property. There are awitches connecting the tracks 
a% the north end of the yard as well as at the south end. 

At the southerly end of track 32 ig a ewitch known as 
fo. 32 switch, and from this switch = track curves to the southesst 
and connects with a track on the coke plant property running to the 
esst at a digtance of approximtely 400 feet where it then curves to 
the north and runs back of the coke plant buildings. ‘his curved 
track tunning from Humber 2 awitch to the coke plant property is 
referred to in fhe evidence as “the coke plant lead,” and from this 
track, connections by awitehes sre made to tracks 3, 4, 5 and 6, 
$ and 6 switches are loonted 421 feet from switch No. 2. There is 
a Slight grade in Ho. 2 track and the coke plant lead descending 
toward the coke plant property. The grade is 123 feet in 1,200 feet 
and Ho. 3 switch is about one-half per cent grade higher than the 
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~ 3 « 
level point of the track by the quenching plant, one of the buildings 
on the coke plant property. The coke plant buildings are loceted 
just east of the track known as the No. 6 track. Immediately south 
of the coke buildings is a track known as the “scale track," and 
south of the scale track is the track on the coke plant property 
which runs ¢ast snd west, end ie the one that connects with the 
tracks in the railrosd yard. 

The movement of the cars which resulted in the aeci- 
dent was 2 switching movement in the yard. Snopek, the plaintiff, 
had been employed by the Hailrond Company for sbout eight years, «nd 
worked in this particular yard about two years off and on. ie was 
foreman of a switching crew for about six monthe prior to the acci- 
dent and up to the previous day. The day of the accident the crew, 
umer Sarber as foreman, went to work at 3 o'clock p.m and the plaids: 
tiff wae acting as field wan, The orew consisted of an engineer, 
fireman, head man, field man and the foreman. After the crew rent 
to work the first movement was to shove some Gats into the old Yere 
Marquette yard, which is at the south end of the yard described and 
to the eust toward Lake Michigan. ‘Snopek, the field man, rode the 
leading car «end when he reached the point where the cars rere to be 
stopped, he gave the stop signal te the foreman who was with the 
engine. The cars were stopped, the engine wes out off and then 
Berber, together with the head wan, rode the engine north to the 
north end of track No. 1. The engine, headed north, was then backed 
over « switch connection and coupled to the north end of a etring 
of cars standing on track No. 2. While the engine wes being moved 
to the north end of this string of carag Snopek waiked from the 
point where he had stopped the ears in the first movement, to the 
south end of the string of cars to which the engine was being coupled. 

There were 29 ears in thie cut on track Ho. 2, and 
their disposition was the next work of the crew. No member of the 
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crew knew what was to be done with them and Barber, ae foreman, 
eould determine only by checking them where they were to be switehed, 
After Barber, on the engine head reached the north end 
of this cut of cars, he walked from that end along the enst side to 
the south end of the cars. Some of the cars were carded and by « 
number on the card the foreman determined where each was to be © 
awitched. the destination of each of the cars was designated, except 
on the most southerly nine cars. These oars had ne eards and were 
what are called "hold" cars; thet is, they were cars which had not 
been billed out and were not ready to be switched for movement in 
trains. On his arrival at the south end of the ears after checking 
them, he met she plaintiff, who had just arrived there, having 
walked from the south end of the yard. Sarber wes foreman of the 
defendant's crew, and had been employed with switching erews in this 
particular yard before this time. In switehing the oars on defende, 
ant's track it became necessary to get these “hold” cars out of the 
way. Barber, the foreman, informed the plaintiff th-t he intended 
to place these “hold” cars on the coke plant lead, and instructed 
plaintiff to set the brakes on the end cars, in order to srevent them 
from rolling. In pursuance of said instructions by the foreman, 
the plaintiff proceeded toward the coke plant to line up switches 
5 and 6 for his trains “hile st that point, he looked wae" 
eoke plant to see that the way was clear, and then proceeded toward 
the train, which wes still standing on track No. 2. It required 
from a minute and 2 half to three winutes for him te get back te 
the end of the train. The foreman got upon « car standing on the 
track near No. 3, where he could pass signals to the engineer in 
charge of the train, and at the game time watch the cars as they 
proceeded toward the coke plient. The foreman from where he stood 
equtd/ eee into the coke pliant yard on secount of the curve in the 
track and the obstructions beside it. 
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While the plaintiff wae walking back to his train, but 
before he had gotten to it, the foreman gave « signal to go ahead. 
Before the plaintiff had reached the train the cars started up. 
He boarded one of the cars and began setting the brakes, Sarber, 
the foreman, heard the exhaust of a coke plant engine at the time 
the train started up, but before the plaintiff hed gotten upon the 
Cars, it sounded to Garber as though the engine were coming closer. 
He testified thet he knew that the Coke Company engine was in the 
yard and that it might be on the same lead. He knew that the plain- 
tiff was not flagging shead of the train, but knew that plaintiff 
was engaged in setting the brakes and wae facing enst. He permitted 
the train to proceed sround this curve into the coke plant until- 
he saw a train being shoved by the Coke Company engine around this 
curve into the defendant's yard. He saw a car coming from the coke 
plant and immediately gave the “washout* sign, or the step sign. the 
result wes 2 collision between the train operated by the Coke Company 
and the trein upon which the plaintiff was riding. The plaintiff 
was thrown from the top of one of the cars and received injuries. 

These are gubsatantially the facts, from the evidence 
in the record. 

it is earnestly contended that the trial court erred 
in denying the defendant's motion that the jury be instructed te 
return a verdict of not guilty, and upon this motion the defendant 
seeks to apply the rule of law that an employee assumes all the 
ordinary risks incident to his employment and extraordinary risks 
when such riske are known and appreciated, or should be known and 
appreciated by him. ‘his rule ie not disputed by the plaintiff. The 
question therefore arises; Does the application of this rule te the 
facts bar the plaintiff's right to recover under the terms snd 
provisions of the Federal Smpleyers' Liability Act? ‘his will be 
answered upon a consideration of the evidence, 
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There is no conflict in the evidence as to the 
experience of the plaintiff ae 2 ewitchaan and his familiarity with 
the freight yards where the accident occurred. Ur. Barber, the 
foreman of the defendant's crew, had also been employed prior to 
this accident with ewitehing crews in this yard, and was familier 
with the yard conditions. 

The accident cecurred from a switehing operation of 
"hold" cars on the Coke Company's lead track. The “hold” cars on 
the defendent's track had not been billed to any destination, and in 
order that the balance of the 29 cars which were in the train on the 
defendant's track could be moved, Berber, in charge of the switching 
orew, informed the plaintiff thet he intended te place these "hold" 
gars upon the track that lead into the Coke Company's plant, and 
instructed the plaintiff to line the switches and to set the brakes 
on the cars, te prevent rolling after they had been moved. when 
Barber permitted these "*hold* osre to be shoved upon the Coke Gom- 
pany's lead track, and while the plaintiff was carrying out the orders 
of his superior, he knew that the Coke Company's switch engine was 
on these tracks; heard it coming, and knew that it was coming nearer 
from the noise of the exhaust steam from the locomotive. It was 
Barber's duty after this knowledge to have promptly stopped the 
movement of his train. 

Nevertheless, he took no precaution but permitted 
his trein to be showed over this treck and gave no signal or warning 
to the plaintiff, and did nothing to prevent the collision until 
juet 2t the moment he saw the cars of the Coke Company plant 
approaching sround the curve, At the time of the collision, the 
plaintiff wee on the cars and focing east, with his back to the Coke 
Gompany plant train, carrying out the orders of the foreman, when 
he was injured. 
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The plaintiff aesumed the risks Aneident to his em- 
ployment, but he did not assume the risk of a feilure of Barber to 
take proper precaution when he ordered the care shoved on to the 
Goke Gompany's plant trecke, and it dees not apsear from the record 
that the plaintiff hed knowledge that this ewiteh engine of the 
Soke Company was coming out of the yard on the same lead as the one 
on which the defendant cars were moving and on which the plaintiff 
was applying the brakes. The defendont, by ite agent, is charge- 
able with notice of the approaching of the Coke Company's cars 
at the time the train under barber's control, started to move back 
on to this lead. from the evidence, the plaintiff did not assume 
thie risk, but the socident was caused by the negligence of the fore~ 
man in felling to take steps to avoid the collision, and the trial 
court was warranted in denying the motion of the defendant to find 
the defencant not guilty. 

There ia no conflict in the evidence thet the plain= 
tiff and the defendant were engaged in Interstate Sowmerce and 
subject to the provisions of the federal Smployers' Liability Act, 
but the defendant contends that if Barber was negligent in notifying 
the Coke Company's awitching crew of the approach of defendant's 
train, the plaintiff knew of that fact and asgumed the risk. The 
answer to this contention ia that Serber ordered the plaintiff te 
set the brakes on the care while he, Barber, was in =» position on 
top of the car on the adjoining track between the curves, and could 
have prevented the collision, tut failed to take steps to do se 
until too iste, 

It will not be necessary to refer agkin to the facts 
under considerstion in this opimion, except to note that the fects 
as get forth in the record were before the jury, and thet the trial 
court could not say, ac a matter of iaw, that the evidence of the 
Plaintiff did not establish negligence, as charged. The following 
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Cases are authorities which support the conclusion reached by this 
court; 


Devine ve O. %. de & Pe Sos, 966 Lil. 248, affirmed 


by the Supreme Court of the United States, 459 U. & 53, and in which 
the Gourt said: 


wherein the Court said: 


the 


*What hae been said disposes of the contention 
that the plaintiff’ could not recover because the accident 
was the reault of an ordinary risk of the employment of 
the decessed, Under the Vederel Employers’ Liability Act, 
the fellow servant doctrine was not available as a defense, 
and if the accident was caused by the negligence of the 
engineer in suddenly estopeing the train with unnecessary 
Violends, the deceased did not assume the risk of such 
negligence." 


ye SO eS 





BV. Deitiey, 241 U. & 310, 


*It ig insisted that even coneeding the train 
Ws po i at a negligent rate of speed, in view of 
plaintiff's pwrpose to bourd it, yet he saseumed the risk 
of ury involved in the at f. The Act of Congress, 
by m the carrier liable for an employee's injury, 
‘resulting in whole or in part from the negligence of any 
of the officers, agents or employees’ of the carrier, 
abrogated the common law rule known as the fellow servant 
@octrine by placing the negligence of a co-employee upon 
the same basis as the negligence of the employer." 


EXC Be te Son Ve Eurugker, 244 U. S. 321, in which 
Court affirmed thie rule. The Court said; 


"Under such clroumstances the injured aan would 
not assume the risk attributable to the negligent operation 
of the train, if the jury found it to be such, unless the 
consequent danger wae so obvious that an ordinarily prudent 
oud pan in the situation would have observed and appregiated 


te 


Ge By te & Pe Tvs GOe Ve Yard, 352 U. S. 18, in whieh 


case the Court, in passing upon « question of «2 negligent switching 
operation in whiek the pleintiff in this case, » switchman, was 


injured, said: 


"The situation did not make the doctrine of assumed risk 

a defense to an action for damages beosuse of the negligent 

manner of operation which resulted in Ward's injury. * * * 

It wae a sudden emergency brought about by the neyligent 

—e of the partioular cut of cars and not » condition 
danger resulting from the uaster's or his representative's 
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It is further contended thet in giving Instruction Ho. 
& for the pleintiff the court erred in failing to incorporate therein 
the rule of assumed risk. This instruction to the jury is in the 
words of the statute and relates to the questéon of demages. If 
other instructions fully instructed the jury upon the law in the 
Gase, then there is no ground for complaint. Devine v. &. % 1é 
Be Re Be Goo, 266 Ili. 248. 

it appears thet the jury was instructed by the trial 
court to the effect that the plaintiff is required to prove bis case 
by a preponderance of the evidence and that the defendant is not 
liable for a mere accident. The court further instructed the jury 
that the defendant was under no obligation to warn the slsintiff 
of dangers which were obvious and thet plaintiff assumed all the 
erdinary risks and dangers incident to his employment; and further 
when a man of experience undertekes to do work of « hazardous 
nature the law imposes upon him the duty of exercising care for his 
own safety in proportion to the dangere thet are known to him in 
the performance of his work. 

It further appears thet the courd by its instruction 
advised the jury that the defendant is not an insurer of the safety 
of his employees, and in law isa only required to furnish « safe 
place to work; that the inw does not exact of . railroad company 
that ite servante should be «li the while upon their guard against 
dangers not reasonably to be expected. Kor that such companies shall 
conduct their business with a degree of caution that would prevent 
& practical operstion of their ronds. 

It would appesr from the instructions that the trisl 
court did esll the jury's attention to the law applicable to this 
Gage, and by doing so seems to have covered the objection called 
to our attention. 
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Refused Inatruction No. 3, offered by the defendant, 
is to the effect that if the plaintiff just prior to the accident 
violated any rule of the company, and he suffered injuries solely 
because of such violation, then he was not in a position to recover, 
The question is, was the instruction warranted by the issues and 
the facts. The plaintiff was osrrying out the orders of the foreman 
im binking the “hold* cars that were being switched at the time of 
the accident. He certainly was in no position of danger and did 
not suffer injuries because of the violation of » rule. Ke was 
injured because the defendant failed to control the movement of 
the train. 

The fourth refused inetruction offered by the 
defendant, was to the effect that the plaintiff assumed 011 of the 
ordinary risks and dangers incident to his employment, end such 
other risks and dengers which were open and obvious and known to and 
appreciated by the plaintiff. This instruction was covered by the 
defendant's instruction wo. 6, siso lio. 7, which relates to work 
of a hazardous nature and the duty of exercising care in proportion 
to the dangers. 

The error complained of by the defendant in the 
giving and refusing of the instructions ig not such as would justify 
this court in reversing the judgment. 

The remaining question before us is that of excessive 
damages. it appears from the evidence thst the plaintiff suffered 
an injury to his right wrist, which left the eewhlunar bone out of 
position, which had caused a restriction in the movement of the 
fingers and of the wrist; thet the condition is permanent, and thet 
the plaintiff cannot use this hand where heavy moving is required 
or rotary movement of the hand is necegenry. 
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The plaintiff is 32 years old, and had been earning 
from $6,62 o day as a switchman to $7.14 = day when acting as 
foreman. His monthly earnings ranged from approximetely £132 « 
month to ® aaximum of 4200 a month. At the time of the accident 
the plaintiff was thrown from 2 moving box car to the ground, and 
since that accident he has hed headaches and « dull pain in his 
back. 

We are unable to say from this record that the 
damages were excessive. The jury and the trial court were in 4 
better position than this court to judge of plaintiff's physical 
eondition as it appesred before the jury. fhe judgment will be 
affirmed. 

JUDGHENT AFFIRMED. 


FRIEND AND WILSON, J.J. CONCUR. 
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Om Appeal of ERNEST RELOH, 
Appeliant,. 


Opinion filed Jan. 20, 1932 


MR. PRESIDING JUSTICE HEREL delivered the opinion 
of the court. | 

This is en appesl by Ernest Neich, crosa-defendant, 
from s decree entered in the Superior Court of Cook County in favor 
of Gabrielle &. Bognar, cross-complainant, in the sum of #1600. 

The record discloses thet Number Five ¥iteh Kiteh Inn 
Kat-Her-Ye, a corporstion, filed = bill for specific performance 
against Gabrielle %. Bognar, L&epold & Hicks, Inc., » corporstion, 
and Jacob Alexander, defendant, preying that relief may be granted 
to compel Gabrielle 5. Sognar to specifically perform and carry 
out an sgreement entered inte by her under which she wes to assign 
a lease on premises at 1552 Howard Avenue, Chicago, Illinois, to 
the complainant, and thet Liepold & Hicks, Ine., and Jacob Alexander 
be restrained from transferring or assigning said lease except to 
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- 2 « 
the comploinant; that Gabrielle 5. Sognar be required to pay her 
subscription for stock of the complainant corporation; and for 
damages. : 

The defendant, Gabrielle %. Bognar, filed an «newer 
to the bill of Complaint, and thereafter filed a oress-bill charging 
that she had signed the agreement te assign the lense in cuestion 
and to pay for ssid stock, tut did not know the meaning of the words, 
“corporation”, “atock," or “shares;* thet she took possession of 
the premises deseribed in the lease and conducted the business; 
that Ernest Reich threatened to ruin her business and coerced her 
into signing a contract to sell the business to the Illinois Witch 
Kitch inn Vorporation, for 71600, and thet he took possession without 
paying any cash or etock; that the contraet providing for the pur- 
Ghase of her business in exchange for $1600 of the stock of the 
filinois “iteh Kitoh Inn Corper&tion, is nuli and void; and prays 
for cancellation of the contract and that Ernest eich be required 
to pay damages; that the Number Five Witeh Kitch Inn Kat-Her-Ye, 

a defendant under the cross-bili, filed an answer charging thet the 
Gross-Complainant failed to sasign the lease; that on or about June 
26, 1029, the cross-cemplainant abandoned the premises; th=t the 
iendiord, Alexander, took possession for a failure to pay the rent; 
that Albert Pick-Sarth Company, Inc., 2 sorperstion, foreclosed its 
chattel mortgsge on the furniture ond fixtures, and purchased the 
game at a sale. Thereafter AlbertPick-Sarth executed « bill of 
gale for all of the fixtures to the defendant Number Five “iteh Kitch 
Inn Eat-lier-Ye, a corporation, complainant and crose-defendant. 

| Liepold & Hicks, Inc,, and Jacob Alexander, crose- 
defendants, answered by charging that the cross-complainant failed 
to pay the rent, sand surrendered the premises to these cross-defendiants 
on duly 27, 1929, and that thereafter a lease for the premises was 
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executed and delivered, to the complainant and cross-defendent, 
Number Five “itoh Kiteh Inn Eat-Her-Ye, a corporation. 

The other defendants, Iilinois “Yiteh Kitch Inn 
Gorporstion and Ernest Heich denied the charges in the crose-bill, 
but admitted thet the sgreement between the cross-complainant and 
this oross-defendant Lilinois “itch Kitch Inn Corporation was never 
aoted upon, due to the failure of the cposs-complainant to comply 
with the bulk sales law of the State of Illinois, 

A hearing was had before the Chancellor, and upon the 
trial, the complainant to the original bill offered no evidence. The 
hearing proceeded upon the cross—bill and the several anewers filed 
to this bill. Evidence was offered by the parties, end after a full 
hearing, the court found that the crose“defendent Meich was guilty 
of the several acte set forth in the findings of the court, and 
entered 2 money decree against this cross-defendant. 

On this appesl the cross-defendant, Ernest Reich, 
contends that the evidence does not show any false representations 
on the part of this cross-defendant, or that any of the croas- 
defendants in this cease at eny time interferreé with the conduct 
of cross-compininant's business. 

Passing upon these contentions there is one really 
important question that the court will necessarily consider, and 
thet is whether or not the sross-ceuplainant./ ecereed by the cross- 
defendant Reich to enter inte the contract, the subject of this 
litigation, through a duress of property, and thereby obtained the 
Gross-compisinant's property, and does the rule apply which is stated 
by thie court in the case of Rees v. Schmits, 164 Ill. Appe 250, 
in these words: 

ry ge 


or liberty, which element is és al to constitute a 
duress of person, it is manifest that he was coerced to 
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act what is characterized as durese of property 

or Bec he om which overcame hie free ageney, and which 

equally with duress of prwnene entitled him to recover 

back the money paid by him under such influence. Duress 

ef this character has been recognized by the courts of 

this atote in the following cases: Gpaide v. Sorrett, 

$7 Ill. 289; County v. Simmons, 5 Gilm. 512; thurman 

Pemberton v. Williams, &7 Tile 15; Ge & Ae Re Re BGe Vo 

Goal Go., 79 Lil. 131; Pub. Go. ve Ags. Presg, 114 Til. 

App. 4241; Prickett v. Madison Go., 14 Ill. App. 454. 

Moral duress consists in impogzition, oppression, undue 

influence, or the taking of undue edvantage of the business 

or finaneial atress or extreme necessities or weakness 

of another; the theory under which relief is granted 

being that the party prefiting thereby has received money, 

property or other advantage, which in equity and good 

ence he t not to be permitted to retain. Re. Co. 

v¥. Goal So., 79 Til. 121; Tub. Go. Vv. Press Association, 

114 Ill. App. 241," } 

Having this rule in mind, it ic necessary to consider 
the evidence and determine whether the facts in the instant case 
come well within this rule and eupport the findings of the court 
in its decree, : 
The cross-complainant set Ernest Seich in Match, 

1929, after answering an advertisement in the Vhieago Tribune 
through correspondence, Reich advised her that he wns engoging a 
number of experienced women to operate a chain of sandwich shops. 
He had s talk with cross-complainant end she advised him thet she 
had 63,000 to invest. Reioh sdvised her against going into 
Dusiness, because of her ignorance of business methods snd customs, 
but thet if she did do so she must have a partner, and in making 
such investment she should invest only %1,900, and keep *3,000 
ae a reserve. She decided to go into this restaurant business, 
and a loostion was found at 1552 Howard Avenue, Shieago, Iliinois, 
The cross-complainant testified thet on Merch 13, 1999, she signed 
a lease for these premises. The dey after the lease was signed 
Reich stated that he would be her partner in the restaurant business; 
that « day or two after, Reich took cross-complainant to his lawyer; 


and had her sign s paper, which she did not read but which she 
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assumed was a partnership agreement. fThia paper, in fact, purported 
to be a gubscoription by the crose-complainant for 335 shares,at 
$10.00 a share, in a corporation to ve organized, and that under 
the terms of the document the Illineia Witeh Kiteh Inn Corporation, 
a holding corporation in which Heich owned most of the stock, sub- 
soribed for 335 shares, to be paid for by franchises, plans, recipes, 
ete,, and in addition that this Company should at all times have 
& minimum of 1/3 ef the stock without any further payment. ‘The cross- 
complainant showed this paper to 4 friend that night and be told her 
thet it wes not a partnership agreement, She went to Seich the next 
day and after a talk he agreed to cancel the paper and call it void. 
The crosa-complainant then equipped a restaurant at the expense of 
about $3,000, and in payment therefor used her money, After the 
restaurant was @quipped she continued this business until the latter 
part of June, 1929. eich visited her at her apartment soon after 
She-cuad peat was installed, and demanded (1500, which she refused to 
pay. eich, the cross-defendant, then told this crose-complainant 
that she should pay or he would make) her lose ali she had. This 
conversation took place on or about March 15, 1929. fhe cross- 
Complainant continued to operate the restaurant until the latter 
part of June of thet year. Reich called at her place of business 
ebout June 15, after she had sdvertised the resteursnt for sale, and 
advised her that she could not s¢ll the place because he owned 1/2 
interest, which he obtained by the contract signed st his lawyer's 
office. tie also told that to a 4r. Hargraves, who was present in her 
place of business and interested in the purchase of the restaurant. 

& few days later, Reich visited Sargraves at bis place of business 

and told him that he would get an injunction against the sale and 
purchase of this property, Hargraves testified that he dropped the 
mntter and bought snother plece; that he thought the restaurant was 
worth between $5,000 and $6,000. On June 31, 1939, = bill for specific 
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performance was filed, making as one of the parties defendant 
Gabrielle %, Bognar. A few days after receiving a summons eich 
wae at her apartment, and he then stated that the restaurant rould 
have to be sold to him, as no one else could buy it. After a dis- 
cussion, eich finally agreed to pay $1600, and some time later 
asked the cross-complainant, in her apartmwent, to sign certain 
papers. She was told that she did not need a lawyer, and that the 
papers contained an agreement te pay her $1600 in six months. This 
figure was arrived at from the value of the equipment and fixtures 
in the store. Nothing was said about 16 shares of stock in a corp- 
oretion, eich promised to take possession and assume the unpaid 
balance due Albert Pick-Sarth Company, and the cross-complainant left 
the next morning for her sister's home in Glen Eliyn on account of 
£11 health. 

it developed that Liepold 4 Hieks, Inc. took 
possession of the premises as the landlord's agent; after the cross- 
complsinant had turned over possession to cross<-defendant Reich; 
that eieh attended the foreclosure ssle by Albert Pick-Serth under 
a chattel mortgage executed by the crose-complainant, and bid for 
Albert Péek-Barth, and under thet bid Albert Pick-Sarth took 
posetssion of the property. Soon thereafter No. 5 #iteh Kitch Inn 
took possession of the property by bill of sale from this Company, 
and poseéasion of the premises under a lease from the landlord, The 
¢ross-complainant expended about $3,990 in this business ond never 
received any sum from the cross-defendant Seich, after he had promised 
to pey her #1600 within six months, The cross-complainant was over- 
reached by Reich whe acknowledged that she wae not experienced in 
business, 
The facts show conclusively that the only money used 

in thia business was the money furnished by the cross-complainant; 
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a 
that cross-defendonts, Lilinois Witeh Kiteh Inn Corporation and Reich, 
never contributed one dollar in cash. 

The facte as they appear in the reeord fully sustain 
the findings of the court that Ernest Seich by means of threats that 
eross-complainant would loge her entire restaurant and ali other 
property owned by her, fraudulently and with deceitful intent, induced 
the sross~complainant %o sign an instrument purpérting to be a bill 
of sale and assignment of the leasehold, and all the furniture, 
fixtures and equipment lecated upon the premises at 1552 Howard 
Avenue, Chicago, lilinois, after shich the eross-defendant took 
possession. ‘hia case comes within the rule cited in this opinion, 
the crosa-complainant was co¢reed through what is characterized as 
duress of property, and is entitled te a decres for the value of the 
personal property used in the restaurant business. The restaurant 
fixtures used by the cross-compliainant in the property were taken 
possession of by Reich, and thereafter were diaposed of by him, ond 
so they sannot be resehed by the cross-complainant. Therefore, the 
only relief that could be granted by the Chancellor eas a deeree 
for the reasonable value of auch property. Sut it ia urged by Reich 
thet the Chancellor erred in grenting relief to the crose-compisainant 
by way of an smount in demsges, ae this was in vielation of the rule 
that courts of equity do not entertsin jurisdiction to merely grant 
damages for » breach of contrect. Thies genersl rule is not questioned, 
but in the instant case the complainant agked that relief be granted 
to compel the defendant-cross-complainant to specifiesally perform a 
certain contract, which related to the businese and is the subject of 
this litigution, snd the oroes-bill became germane to the original 
bill when the cross-complainant prayed that said contract be cancelled 
as prayed for, and that the court determine those personelly liable, 
fix the amount due the cross-complainant and enter a decree therefor. 
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-f- 
the court by ite deoree found the amount to be due 
and that the cross-defenient eich was liable for that smount. The 
general rule which applies is one that hes been approved by the 
Supreme Gourt in the case of Longshore ¥. Longshorg, 200 [ll. 470, 
in these words; 





«* * * put it ie a well settled rule that when a court of 
equity has once obtained jurisdiction upon any equitable 

‘ound 4% will retain it to do comphete justice between the 
Eeuihhith puethy hagut Stahte or. te grant Legal wonealans 

a pure , & or gra. r Be 

Pool v. Docker, 93 Tn, 807; Keith v. Henkleman, 173 id. 
137, 20 Enoy, of Pl. & Pre pe 404.) Amd if it becomes 
necessary to grant affirwative relief to the defendant in 
order to dispose of the matter in controversy and to do 
complete justice between the parties, we Aave no doubt a 
eresa~b we filed, under which such relief may be 
granted and the cireulty of action avoided, The entire 
controversy may, with much less cost and with greater 
facility, finally determined in this suit and complete 
and t oe dene te all the adnan The complsin=- 
ants seem to have made the relief deme by the croes=- 
bill « part of or matter of their blil, and in 
our opinion the o: : is germene,* 


From the conclusions based wpon the reasons found by 
thie court in its opinion, the decree entered by the court is 
affirmed, ) 

OEGRER APFIAMED, 
FRIEWD AND WILSON, JJ. CONCUR, 
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ell 
; 
HARRY WEINER, : 
Appellee, ; 
: WUNLOIPAL gouRT | 
Ve 
SAMUEL SERNGARD, OF CHICAGO.’ 
Appellant. i 
264 1.4. 626 
Opinion filed Jan. 20, 1932 
MA. PRESIOIBG JUSTICE HESEL delivered the cpinion of 
the court. 


This action was instituted in the Municipal Court of 
Chicago by Harry Weiner and Henry Zlein, doing business as weiner & 
Klein, plaintiffs agesinst Samual Serngard, defendant, to recover the 
gum of $100.00 upon a certain check in that amount for services 
rendered by the plaintiffs. The isaues were tried before the court 
and a jury. Uuring the hearing Henry Klein withdrew ae a party 
plaintiff. Thereupon Harry einer, by ieave of court, filed an 
amended statement of claim upon an account stated. 

The jury, after a hearing, returned a verdict finding 
the issues in favor of the plaintiff end ascessing the damages at 
the sum of 7190.09. Upon this verdict the Court entered « judguent 
for that smount, and subsequently, by agreement of the parties the 
court vacated the judgment and granted a new trial. The case was 
again tried before a jury and a verdict was returned finding the 
issues for the plaintiff and assessing the plaintiff's damages at 
the sum of $105.00. Judgment wos entered by the court, and from 
this judgment the defendant appeals. 

_ From the evidence it appears thet the plaintiff was 
an attorney at law, practicing in the City of Chicago, Illinois; 
that he rendered services as an attorney for the defendant; that 
about November 6 or 7, 1928, the defendant called upon the plaintiff 
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and consulted with him in regard te hia financial condition; that 
the plaintiff with the defendant conferred with one Morris Klein, 
who was trustee for the benefit of creditors, and sleo with certein 
attorneys for some of the creditors of the defendant; that upon 
adviee of the plaintiff the defendant executed an assignment for 
the benefit of the creditora; that a check for $100.00 was signed 
and delivered to the plaintiff for services rendered, 

The defendant testified to the effect th<t he was 
@hgaged in the genersl mercantile businesa; that he consulted with 
the plaintiff with reference to » case pending in the Municipal 
Gourt of Shicago, wherein the Waring Glove Gompany wae plaintiff and 
Samuel berngard was defendsent; that the defendant paid for such 
services, and thereafter again consulted with the plaintiff in 
regard to his financisl condition; that the plaintiff, without in- 
forming the defendant as to the nature of the proceeding, induced 
him to execute on aseignment to Morris Klein, as trustee, for the 
benefit of his creditora; that the defendant visited the office of 
Carroll Teller, the representative of the Waring Glove Company in 
the auit pending sgainst the defendant in the Municiapl Court of 
Chicago; that the plaintiff requested the defendant to execute notes 
payable to the plaintiff in the sum of (1,000, in order that he, the 
plaintiff, might file them as 2 claim against the estate, and agreed 
that if any dividends were received he would turn them over to the 
defendant; that the defendant refused to execute the notes; thet the 
check for £109.02 signed by the defendant at the request of the piain- 
tiff was for the purpose of showing it to the ereditors and the 
¢trustec, so that pisintiff's services would be paid for by the trustee 
that the defendant did pay the pisintiff 50.00 for services rendered 
in the preparation of a chattel mortgage and note; ahd that he was not 
otherwise indebted to the sleintiff in any sum whatever. 
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Two grounds are urged by the defendant for reverssl; 
(1) That the court during the trial made improper end prejudicial 
remarks in the presence of the jury; and (2) that the court erred in 
refusing to set aside the verdict of the jury and grent a new triel. 

A@ to the first ground that the court wade improper 
remarks, we heve examined the sbetract of reeord and are unable te 
find that the defendent at the time of the trial objected to these 
so-called prejudicial remarks of the court. Hot having done so this 
point cannot be raised for the first time on appesl, and therefore 
it is not properly before this court. 

As to the second ground thet the court erred in not 
granting « new trial, the defendant contends thet the verdict is con- 
trary to the evidence. There is s conflict in the evidence which, 
necessarily, is for « jury to pass upon. The credibility of witnesses 
is to be determined by the jury and is a factor that enters: inte 
the determination of the weight of the evidence, The jury in the 
instant case having passed upon the credibility of witnesses and 
determined the weight of the evidence, This court will not interfere 
wnlees we can say that the verdict is against the manifest veight 
of the evidence, #¢ have examined the evidence, and conclude from 
auch examinetion that the verdict ic sustained by the evidence in the 
record. 

it may be noted that the abstract filed by the 
apoellant is not in narrative form, and does not comply with the rule 
of this court. However, we have considered the merits of the case, 
and are of the epinion that the verdict of the jury ia justified and 
that the court properly entered judguent. 

The judgment is affirmed. 
JUDGRENT AFFIRMED. 
FRIERO AND BILSON, Jd. GONGURs 
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CHARLES WOLF, JULIUS KAHN and 
BENJAMIN MALTZ, doing business 
as RADIO INDEX MANUFACTURING 
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WILGOX COMPARY, a Gorporation, 


OF CHICAGO, 


264 1.A. 6267 


Opinion filed Jan. 30, 1932 


Appeliant. 


MA. PRESIOING JUSTICE HESEL delivered the opinion 
of the court. 

This suit is prosecuted by the plaintiffs against 
the defendant in the Municipal Court of Chicago to recover damages 
for a breach of contract. By agreement, trial by jury was waived 
and the cause was submitted to the court, and after o hearing the 
Sourt found the issues for the plaintiffs and assessed the plaintiffa* 
damages at the sum of 1,060. dudgment in that amount was entered, 
from which the defendant appeals, 

From the record it apoecears thet after the defendant 
filed its sapoearance it moved to strike the plaintiffs’ statexzent of 
Claim, which motion was sllowed., Thereafter, by leave of court, an 
amended statement of oleim was fiied wherein Charles Yolf and Julius 
Koehn, doing ousiness os Sadie Index Zanufacturing Company, » «re 
substituted as parties plaintiff, which statement of claim alleged 
the same facts aa were contained in the original statement of claim. 
Subsequentiy, on wotion, the court granted leave to aske llenjawin 
Malte additional party plaintiff and to file on amended statesent 
of claim instanter. In the second amended statement of cldia, 
Charles Wolf, Julius Kahn and Gemjamin waltz, doing business as 
Radio Index Menufacturing Sompany allege that the pleintiffs' claim 
is for damages for « breach of contract; that the defendant agreed 








tition JactpTeom 


eGHACTH GO 


x) e| fo TKO Ce ngrnt Pail st” ¥ rn ned doth Seah 


seel .0S «nel dbeLlit noiaiqo sarah et 
A Ce. Pole Wl Ges Ree 


| 2 kk tou we wa 


aa 





antahgn edt beorevtied J 9K —e ie 













otf gubissd 2 sazta bas «itso. ‘aad ax bepthetne 

Stavkbele eff beewecan bis ePYLindn hy ot Het Sei 
B ccenatienlaarnartimeaaies ecaerees aor 
tanbreted avd cette fott etpswge 14 bxOd el 

» Suteadnte “ett itntaic ont oxixde od Bovow 72° | 

ge (d1ue0 te event ww <reetested? \bawellc sew aoreiae 






EE Hn ae sited 
“ atnintaed eek oF twas bétakty Pxveo Odi" ‘telbla'ah 9 
tassetcte behaems ar *e1it pie stoned vise i 





 peenge tashasten one fade (eoietnon Ye Abawed a tek eeganall rot eb 


-8- 
in writing to purchase 50,000 radio loge at 5 cents each, the plain- 
tiffs sgreeing not to sell such logs to any other porty engaged in 
the conl and eoke business in Chicago for three montha after delivery 
of the books; that the defendant defaulted in the performance of 
seid contract, und sa a regult plointiffs were damaged. 

The defendent denied in its smended affidavit of 
méerite that it agreed in writing with the plisintiffs es alleged, and 
stated that caid contract was with the Aadio Index unnufacturing 
Company, an alleged cerporction; and also denied thet the plaintiffs 
suffered demages by reagon of the non-performance of s2id contract. 

The defense is te the effect that the defendant con- 
tracted with the Radio Index Manufacturing Company, and not with the 
plaintiffs; and also that the plaintiffs did not suffer any dauages 
by reason of the non-performanee by the defendant. 

The only evidence in the record is that offered by 
the plaintiffs, which is in substence that the defendant executed 
a written order addressed to the 2sdio Index Manufacturing Company, 
requesting delivery of 50,909 radio index logs at 5 sente eash, 
reserving the right to the exclusive use of the log as an advertie- 
ing medium in the corel and coke business in Chicago for 3 months 
after delivery of the books, with an option te extend the exclusive 
rights by « renewal order, andi egreeing to pay $48 additionel for 
Composition of the advertising matter, After the defendant acknor- 
ledged the sceoeptance of the order by the plaintiff, the defendant 
Cancelled its order. The evidence of the plaintiff further shows 
' thet plaintiffs were able to produce the radic legs, printed and 
ready to deliver to the defendant, at « cost of ©28.80 per thousand 
books. The plaintiffs contend thet it would have cost them 71,440 
to produces 56,900 printed books for delivery to defendant, for which 
the defendent agreed to pay plaintiffs 5 eents for each redio log; 
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thet the amount of damages sustained by the plaintiff ia the 4iffer- 
ence between the cost to plaintiffs to produce the books end the 
amount agreed to be paid for them by the defendant, which difference 
is $1,060, the amount of the judgment. 

The defendant contenda that the making of additional 
parties plaintiff must be by leave of court. The trisli court in 
the instant case permitted the pleintiffs to file an omended state- 
ment of claim, from which it appears thet Charles Wolf and Julius 
Kahn were substituted as parties plaintiff, and lesve was there#ifter 
granted to mke Benjamin Maltz an additional party plaintiff, all of 
which wes not objected to by the defendant. This contention ie 
technical, and from the record there is no merit te the suggestion. 
All of the parties interested were before the court, and their rights 
were adjudicated when the judgment wae entered. 

The defendant questions the saesasure of damages adopted 
by the trial court in arriving at the amount of plaintiffe' damages. 
We have considered this question end are not in sccord with defend- 
ant’s contention that the court erred in the computation of plaintiffs 
damages. The statute of our state entitled, *Bulk @sles Act," 
(Gahill’s Ill. fev. Stats. Chap. 1@le, Par. 67, Sub-div. 4) expressly 
provides, in part, as follows: 

aie efits hesttnit, "iatanand ane. Soastasted i” 
estimating such damages. 

4n instruction assessing dameges, and which is the law 
applicable in the instant case, wae expressly approved by the Supreme 
Gourt in the onse of Kingman & Ge. v. Hanna Yegon So., 176 Ill. 545, 
and is, in part, as follows; 

mas atenease Seen ahee He'suis"sent the"winastete 


make and deliver such wagons and extra boxes and the price 
which the defendant agreed, in and by its contract, to pay 
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ce 4 - 
the plaintiff therefor; and whatever evidence shows the 
amount of these damages to be, it is your duty to assess 
the asme in favor of the plaintiff." 
The court said: 

*Aopeliant centends that the proper measure of d 
was the difference between the contraet price and the 
market price st the time and place of delivery, This 
undoubtedly is the general rule under a contract to 
deliver goods at « certain price and when the curchaser 
refuses to accept snd pay for thém, because the seller 

take hie goode inte the market snd obtain the current 

on for them; yet where, from the nature of the articles 
there is no market on which the articles can be gold, 
this is not applicable. (Leake’s Dig. of Contracts, 


The defendant repudiated ita contract, and as a 
result the plaintiffs did nothing further’ to enhance defendant's 
damages, and under the facts in this case they are entitled to the 
profit they would have made if the contract had been fully performed, 
and such profit should be considered in estimating the emount of 
the dammges. This the trial court did in arriving at the plaintiffs* 
damagese 

The record is free from error and the judgment is 
accordingly affirmed. 

JUDGMENT APFIRMED. 


FRIEND AND WILSOK, JJ. CONCUR, 





SORMSETIA “TORR, 
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MARGARET F. GILTINON and WILLIAS y, 
ROSE, ae Lxecutors of the Estate - 
of JGHANNA FLYNN, Deceased, 


Appellants, WURICIPAL ¢ 





Ve 
HARRY E. DAGGETT, OF DHRICAGO. 


iis 264 1.A. 626 


Opinion filed Jan. 20, 1932 


GM. PRESIOING JUSTICE HEBEL delivered the opinion 
ef the court. 

This is an appeal by the plaintiffs from an order 
vacating » judignent for $4,500, entered on June 9, 1930, in the 
Municipal Court of Chicsgo. The defendant, on October 31, 1939, 
filed a petition to vacate the judgment, which petition alleges, 
in substance, that the cause had been pending in the Municipal Court 
of Ghicago since June 20, 1927; that on December 35,"1927, said 
Gause was placed on the short cause calendar and set for trial on 
April 2, 1928, and thereafter continued from time to time until 
January 29, 1929, at which time the cause was stricken from the 
short cause cniendar and ordered placed at the foot of the jury 
eelendar; that at that time the defendant understood the court to 
order that the conse be stricken from the jury cslendar, and to be 
placed back on the jury calendar only upon notice; that when the 
enause did come up for trial on May 19, 1930, the defendant hed no 
notice or knowledge that said cause was set for trial on June 9, 1930; 
and that the first knowledge he had that the judguent was entered 
was on October 23, 1930, when the defendant was served with an 
execution by the bailiff of the Municipal Court of the City of 


Ghicageo. 
The defendant's defense to this action pending in the 
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tynicipal Court of Chicago, ie that on June 28, 1926, the premises 
ecoupied by him were destroyed by fire, and that it was covenanted 
and agreed in the lease thet; 

"In case said premises shall be rendered untenantable by 

fire or other casualty, the lessor may at his option 

terminate thia lease, or repair seid premises within 

thirty days, and failing 80 to do, or upon the destruction 

of s premises by fire, the term hereby crested shall 

cease and determine; " 
that the term created in the lease ceased and determined on June 28, 
1926, and thet sll rents due and owing under ssid lease have been 
paid to the plaintiffs. 

The plaintiffs, on November 7, 1980, filed their 
motion to strike the defendant's Setition from the files and te 
dismies the vroceeding to vacate the judgment entered on June 3, 
1930, upon the grounds set forth in said motion, which ere, in part, 
as follows: 


i. That the petition sets forth no facts entitling the 
defendant to the relief prayed. 


8. That the petition sets forth no fact _— the 
defendant to relief under a common law writ of error 
Soram nobis or a bill in equity. 


3. That the petition does not set forth a meritorious 
defense to the plaintiffs’ statesent of clain. 


4 That the sliegations of the supyosed defense are 
conclusions of the pleader, 


S, That the petition shows on its face thet the defendant 
was guilty of negligence and leches,. 


Theesafter, on November 17, 1930, after a hearing, the 
court entered an order vaenting the judgment, and it ie from this 
order that apperl by the plaintiffs is before this court. 

This action is brought by the plaintiffs as the 
Executors of the Estate of Johanna Flynn, deceased, and it appears 
from the etetement of cleim against the defendant as assignee for 


described 
rents due under a lease dated March 19, 1923, for the premises/as 
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606 West 67th Street, Chiengo, lliinois, and used as a coal yard 
by the defendant, and that at the time of the filing of the state- 
ment of claim there was due as rent $4500, to which claim the 
defendant filed his amended affidavit of merits, which is set forth 
in his petition to vacate the judguwent. 

It also appears from the record that on June 9, 1930, 
the defendant's second amended statement of claim and set-off was 
stricken from the files and on ex parte hesring wes hod before « 
jury, which found the issues for the plaintiffs and assessed the 
plaintiffs’ damages at $4500, and thet the court entered « judgment 
on the verdict of the jury. 

The defendant uzges that the Appellate Court is 
without jurisdiction to consider the sufficiency of » petition te 
vacate a judguent, where the petition is not made a part of the 
bili of exceptions. 

_ The motion and petition to vacate the judgment in 
this ease under fection 21 ef the Municipal Court act stand ase a 
declaration in 2 new suit, thereby presenting new issues. Sentral 
Bond Go. v. Roeser, 323 lll. 90. The plaintiffs filed a motion 
to strike such petition upon the grounds set forth, The motion is in 
effect « demurrer, and admits only averments that ere well pleaded, 
People v. Omen, 290 111. 59, end dees not waive substantial defecte 
in the declaration that fail to sustain the final order of the 
court, &. £ A. Re Be Go. ve. Ginugen, 173 111. 1900, so thet an issue 
of law w2c mde on the motion to vacate questioning the sufficiency 
of the motion to support the order entered by the court, which order 
so entered is final and appealable. Sentral Bond Go. v. Hoeser, supra. 
' fhe record proper in this ease necessarily consists 
of the motion, which is the declaration in this proceeding; the 
motion of the plaintiffs to strike, which is «a demurrer questioning 
the sufficiency of the motion as 2 matter of law; and the final 
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order, which ig the judgment of the court vacating the judgment. 
Burke v. 2. & No We Nye Gon, 108 Ill, App. 565, In ro Ratate of 


Maytha Janett, 199 Ill, App. 15. 
The fact that the plaintiffs asked for leave to file 


pleas and snewers to the defendant's setition, which was denied 
after the demurrer was overruled, does not waive substantial defects 
in the declaration. We therefore conclude that it is not necessary 
that the petition, demurrer and finel order be ineorperated in a bill 
of exceptions, but that they are properly included in the Common Law 
record, 

iow as to the sufficiency of the defendant's motion 
and petition to vacate, which is questioned by the plaintiffs 
demurrer. The principal ground for vacating the judgment is that 
on Januery 29, 19289, when the case came on for hearing on the short 
couse onlendar it was stricken from that calender and ordered by the 
court placed at the foot of the present jury calendar. The defendant, 
as he alleges, understood the court to order that the cause be 
stricken from the jury calendar to be placed back on the jury calendar 
only upon notice. fhere is no charge of fraud in the defendant's 
petition, or that he was wisled by any act of the plaintiffs, or by 
any fect which if known the Court would not have entered the judguent 
in this @ase. It is apparent from the petition filed in this pro~ 
ceeding that the defendant relies solely upon what he, the defendant, 
understood the order of the court to be. It would seem to this court 
that if the understanding of the litigants could upset orders entered 
by the court, then the court would be placed in the embarrassing 
position of having ite ordera questioned by the understanding of 
litigants. The defendant in this case hed plenty of time between 
January 29, 1929, and June 9, 1920, when the judgment was entered, 
to ascertain the correctness of his understanding by an examination 
of the court records, tic such diligence was used by the defendant, 
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~8< 
and the trial court should not have vacated the judguent, especially 
where the sufficiency of the motion or the petition was questioned 

by the plaintiffs denurrer. 

The defendant contends that the cause being upon the 
short cause calendar it could not properly be placed upon the regular 
jury calendar without notice to 211 parties. The order of the 
court is to the effeot that the case be stricken from the short 
cause calendar ond returned to the foot of the present jury calendar. 
@he facts in the petition would indionte that at the time this order 
wea entered the parties were present and hed notice. Section 29 
of the Practice Act provides in part that in the event such a cause 
is taken off the short cause calendar it shall, umless ordered by 
the court, go to the foot of the docket. In the instant esse 
the court after the esse was stricken, did order that it be placed 
at the foot of the jury calendar. This court in the case of 
Bosenthal v. Jgld, 262 Ill. App. 383, snid: 

"In atriking the case from the short cause calendar the 
court hed power to make such direction ae it might see 
fit. *e find no rule of the Municipal Court regulating 
the disposition of short cause esalendar cases when they 
are stricken from that ealendar,” 

The defendant complains, however, thet the order, as 
written, in the use of the words "present jury calendar’, is 
indefinite and of no legal significance, The words would indicate 
that the present jury exlendar in use for trial purpeses at the 
time the order was entered was intended by the court as the calendar 
upon which thia case was to be placed. This meaning seems to be 
clear, for when the case was agaén reached for trial, at the time 
the judgment was entered the judgmsent order found that this cause 
*gomes in regular course for trial." fhe trisl court hed power to 
make guch direction as was made in this case; the order is sufficient- 
ly clear, and the case wos properly on the jury calendar when it 
was reached for trial. ! 
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The conclusion of the court is that the motion and 
petition filed by the defendant are not sufficient in law and the 
court erred in vacating the judgment, which conclusion disposes of 
the other questions raised in thie case. 

The order vacating the judgment is reversed and the 
case remanded with directions te the Municipal Court of Chicago 
to sustain the plaintiffs’ motion to strike, which is in the nature 
of = demurrer to the defendant's motion and petition to vacate 
the judgment and to enter such other and further orders as may 
be consistent with thie opinion. 


REVERSED AND REMANDED 
WITH DLREOCTIONS. 


FRIEND AND WILSON, JJ, CONCUA. 
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Re PRESIDING JUSTICE HEBEL delivered the opinion 
ef the court. 

This is an appeal by the plaintiff from a judgment 
engered in the Municipsl Court of Chiengo for the defendant and 
against the plaintiff for costs. Piaintiffs claim ie for real 
estate broker's commission amounting te %200 for securing 2a pur- 
chaser for » two-flat building owned in joint tenancy by Ellen | 
MeGrath and John MoGrath, her husband. Thia building is loested 
at $110 South Peoria Street, Ghiesgo, Iliinois. 

The undisputed facts are that the defendant, lien 
HeGrath, listed « two-flet building owned jointly with her husband, 
John NoGrath, with the plaintiff, « licensed real estate broker, 
and thet he offered this real estate to George ¥. Greenwood; that 
after ne gotiating with the defendont, Greenwood paid (300 as earnest 
money to the defendant, for which she signed a rese@ipt dated 
September 3, 1930, and delivered it to Greenwood; and that Wanpateens 
on September 4, 1930, s contract of purchase was exeouted by/eGrath 
and George we Greenwood only. There is no question but thet Greenwood 
was ready, able and wiliing to corry out the terms of the contract, 

‘the question before this court is whether the plain- 
tiff's right to recover for real estate broker's commission is con- 
tingent upon the assent of John MeGrath to the terms of the contract 
for the sale of this real estate. The negotiations for the sale of 
this property were carried on by the plaintiff as » broker at the 
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request of the defend=nt, ellen MeGreth, and $200 was agreed 
upon by them to be paid to the plaintiff as © broker's commission, 
The conflict in the evidence is ss to whet wis said 

by the parties on the night of ‘eptember 4, 1930, when the contract 
wae signed by Ellen MeGrath and George ". Greenwood, John xKeGrath, 
part owner, wee not present, and did not eign the contract for the 
e8le of this property. the evidence of the defendant is to the 
effect that she signed & contrect to sell the property, with the 
understanding that the plaintiff would get her husband, John NeGreth, 
to sign the contract, which was denied by the plaintiff. Greenwood, 
the buyer, testified that after the contract was signed by the 
defendant, Ellen MeGrath ond Greenwood, she said, "I may have & 
little difficulty in m@king the old m@n sign” (meaning her bpeb=nd), 
John 5S. Boyle, attorney for the defendent, was present st the tine 
the contract was executed and testified thet after the papers were 
signed the defendant said, "Of course, you will have to obtain my 
hueband's signéture to this contract," and thet Mr. Morrison said, 
"I will take etre of that. I will obtain your husbend's signature 
tomorrow mowning “t 10 o'clock." This defendant does not deny that 
she authorized the plaintiff to sell the property, or thet she did 
not agree to socept the offer of Greenwood to purehage it. There is 
mo denial thet the defendant did agree with the plaintiff to pay 
Commission of $200; but the defendant does deny thet che is lisble, 
for the reason that her husband did not sign this contract. This 
Court in the case of Joice v. Korman, 192 Ill. spp. 285, in on 
abstracted opinion, where the facts were similar te those in the 
instant cage, seid: 

eabithon te Sib eeeniesions chen he produess a purchaser, 

willing snd able te parencce the propert) upon the teras 

proposed by the seller, even though the seller refuses to 


execute @ oontract on the ground that her husbond declined 
to join with her,* 
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The question as to whether or not the contract signed 
by Ellen MeGrath and George i. Greenwood is enforceable is immaterial 
in this case. Wo objection was made by the defendant to the form or 
substance of the contract. Her only objection is thet her husband did 
not sign it, and for that reason the plaintiff cannot recover, The 
Plaintiff rendered services as » real estate broker, produced a pur- 
chaser ready, able and wiliing to purchase, end, whe in fact, paid her 
$300 as earnest money to apply on the purchase price. At that time 
the plaintiff head enrned his commission as s broker for the amount 
agreed upon. the record does not justify the conclusion that the 
plaintiff's right to recover for comuissions is contingent upon the 
signing of the contract by the defendent's husband. The plaintiff's 
offer to aid in obtaining the signature of John MeGrath to the con- 
tract was @ voluntary one, and did not militate against his right te 


TeCOver. 
Yor the reagona indicated in this opinion the judgment 


Ae reversed with a finding of fact, and judgment will be entered for 
the plaintiff by the Clerk of this Court for the sum of $200 and 


coats agninat the defendant Ellen Metirath. 


JUNGHENT REVERSED AND JUDGHENT HERE 
WITH FINDING OF FACT, 


PREEND AKO WILSON, JJ. GONGUR, 

FINDIAG OF FACT: ‘The court finds as a matter of fact that the 
property located at 8110 South Peoria Street, Chicago, Illinois, was 
listed for sale by the defendent filen MeGrath with the plaintiff, a 
licensed real estates broker. He offered this real estate to George 


W. Greenwood, and after negotiating with the defendant Ellen Metrath, 
Greenwood paid $300 to the defendant as earnest money to apply on 


account of the purchase price of the real estate, and he, Greenwood, 
was ready, able and willing to purchase this property for the price 

agreed upon. for this service rendered ag a broker the piaintiff is 
entitled to recover from the defendant Zlien McGrath the sum of $200, 
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THE PROPLE OF THE STATE OF 
ILLINOIS, 


Defendant in Error, 
Ve 
PRANK DUROZAK, 
Plaintiff in Error. 





cook cout, = / ‘a 
264 1.A. 626° 


Opinion filed Jan. 20, 1932 


WR. PAESIOING JUSTICE HEGEL delivered the opinion 
of the court. — 

The defendant wes tried in the Criminsl Court of 
Cook Gounty upon an indictment for assault with » deadly weapon. 
Jury trial was waived by the defendant, and the Jourt found the 
defendant guiity as charged. After motions for = new trial and in 
arrest of judgment were overruled by the ourt, the defendant was 
sentenced to imprisonment in the County Jail for a period of thirty 
days, from which judgment a writ of error to the Créminsl Court 
ef Cook County brings the uwatter before thie court. 

The indictment charges that the defendant, «rmed with 
ao knife, being « dangerous and deadly vrenapon, and without any 
considerable provocation and under circumstances showing an abandoned 
and malignant hear$, made an aseault upon one Mery Prymula, with 
intent to inflict upon her persoyg = bodily injury. The evidence is 
guch as to show thet on Christmas five of 1929, about midnight, there 
was a supper party at the home of Mary Prymula end her husband, 

3133 South 54th Gourt, Sicero, lliinois, ‘elatives and friends 
were present. The house wes s one-story frame building with a phate 
glass store window in front, snd the entrance was directly off 

the sidewalk. The parties were dining st a table near this window. 
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The defendant and two companions, Leo Jagosingki and Al Matuszak, 
passed and looked in. John Prymula weved his hand to them to get 
away. About five minutes later, the boys opened the door, and 
Prymula got up and told them to “beat it". Thereupon, the defendant 
Duregak, etruck ?rymule in the face. The relatives, the family 
and the boarder stepped out inte the street, and the boys engaged 
them in a general fight. The women in the party were oushed over 
into the snow. iary Prymula tried to protect her husband. ‘The 
boarder released a police dog and chased Surezak and his companions 
away. The plate glase window waa broken, and during the fight 
Mery Prymula'‘shand was injured, there being a clean cut through the 
palm of the hand, about the center. Or. Gutler teatified that it 
wag an injury caused by » sharp instrument, which had penetrated 
the hand; that the size of the hole on one side e.s sbout three- 
quarters of en inch, and a little smaller on the other side; that 
he treated Mary Prymula that night after the accident, and thot 
the wound was fresh and bleeding when he treated her. 

We have examined the evidence, and are unsble to find 
that there is eny fect from which inference cam be drawn, or 
circumstance that would tend to prove defeniant guilty, beyond « 
reasonable doubt, of en sesault with a knife upon Mary Prymulea with 
intent to inflict bodily injury uson her, There is no proof in the 
record that the defendant used a knife in making the assault upon 
Mery Prymula. ‘+t is true that the defendent struck and assaulted 
her, as testified toe by her husband, John Prymula; but her husband 
also testified that “he could not tell what he (the defendant) hit 
her with"; that “he thought he hit her with his hend,” and that “he 
could not teli whet he used.” 

There is no evidence by any of the witnesses that 
@ knife was seen in the possession of the defendant or either of his 
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bompanions. Unfortunately, Mary *rymula died before the trial of 
this case. Her deeth was the result of a disease; it was not brought 
about or due to an assault. ‘there is evidence, however, thot the 
defendant and his tro companions were hoodlums who interrupted « 
peaceful gathering and caused an aitercation, but from the facts, 
we are obliged to reverse the judgment finding the defendant guilty 
and sentencing him to a penalty of thirty days, for want of proof 
that the defendant used a knife in making the assault, as charged 
in the indictment; slthough the is guilty of an assault and battery, 
a lesser offense, and under the indictment before this court, 
subject to = penalty for that crime. ennzedy v. The People of the 
State of Jilinois, 122 Ili. 649. 
For the reasons given the judgment is reversed and 
the cause remended for 2 new trial. 
REVERSED AND SEMANDED, 


FRIEND AND WILSOX, JJ. CONOUR. 


a 
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JACK M, HOUSTON, "waa OF ERROR TO 
Defendant in Error i A 
: SUPERIOR couRT, =” | 
Ve fj 
HENRIETTE SOUSTON, goox county. / 





a 264 L.A. 627 


Opinion filed Jan, 20, 1932 


MA. PRESIDING JUSTICE HEBEL delivered the opinion 
of the court, 

The defendant, plaintiff in error, seeks to reverse 
the decree granting 5 divorcee to the complainant, defendant in 
error, and brings the record in this oese before this court upon 
a writ of error. 

From the record it appears that Jack M. Houston, coa- 
plainant, filed hie bill for divorce on the 22rd day of July, 1930, 
in the Superior Court of Cook County, against his wife, Henriette 
Houston, the defendant, charging her with being guilty of extreme 
and repeated cruelty toward him, and with having committed adultery. 
Summons was issued by the Clerk of the Court directed to the sheriff 
of Cook County, which sumions was served on the defendant by the 
sheriff on the 25th day of July, 4. 0. 1930. The sheriff made a 
return on the summons, which is as follows: 

Henriette Houston, ‘by delivering *, po tonag Lense oar 

this 25th dey of July, A. 0. 19 
On August 8, 1930, ao default was entered and the bill of complaint 
was taken pro confesso against the defendont for want of her answer. 
The enause was heard on that same date before the Honorable ®obert 
KE. Gentzel, a juige of snid court, who heard the evidence of the 
complainant and the witnesses produced by him, end entered a decree 
granting « divorce to the complainant from the defendent on the 


ground of crealty. 
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On August 18, 1930, after the entry of the decree 
of divorce, the defendant filed « sworn petition to vacete and set 
agide the decree, end in the petition defendant alleges that there 
wae defective service of summons, and that she first knew of the 
divorce on August 8, 1930, when she read of it in « newspaper. 
Hearing on this petition was continued from time to time until 
September 37, 1930, and on that day the defendant filed an amended 
petition, showing further grounds as to the manner in which service 
was had, and thet said service of summons was such ss to render 
the same void. 

It algo appears from the amended petition thet the 
sworn bill of complaint charged that the complainant and the defendant 
lived together as man and wife until January 15, 1930; that the 
only testimony offered in support of the bill of complaint was with 
reference to acts of cruelty on July 30, 1926, March 30, 1928, and 
duly 15, 1928, and that by the cohabitation between the perties, such 
acts were a condonation of the charge of cruelty; thet the complain- 
ant's testimony in support of his bili of compiaint was fales; 
that the complainant had committed adultery during the months of 
May, June and July, 1930; that the w=tter of service was premeditated 
and made in order that the defendant might not know of the pendency 
of the divorce and thereby enable the complsinant to obtain a default 
decree and marry Lenora Feldmany He did, in fact, marry the anid 
Lenora feldman on the day after the entry of the decree of divorce; 
that the defendant has a good defense to the charges of the biil of 
diverce; that it consists of the reeriminatory defenses of adultery, 
and denial of the verious charges of adultery and cruelty in the 
bill of complaint, and the defendant offered and tendered te the 
court the defendant's sworn answer to the bill, 2 copy of which is 
attached to the amended petition, and she further offered to pay 
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the costs of the suit that may be taxed by the court. 
On September 27, 1930, the day the amended petition 
to vacate and set aside the decree, was filed, the court entered 
the following order; 
*This matter coming on to be heard on the 
amended petition of the defendant filed herein this day 
in open court and it appearing thet the complainant and 
defendant are in court end represented by counsel, and 
the Court having heard evidence on the service of summons, 
doth find that service of summons was made by the sheriff 
on the defendant. 
It is hereby ordered, adjudged and decreed thet 
the motion and prayer of the amended petition te vacate 
and set aside the deeree ia denied," 
it is to be noted thot evidence was heard by the court 
in pagsing upon the defendant's amended petition to vacate the 
deoree, which evidence is not in the recerd. If the defendant wished 
to question the sufficiency of the preoef heard by the trial court 
upon thig amended petition to sustain the order entered by the court, 
it was necessary to preserve this evidence by « certificate of evi- 
@ence containing ali of the evidenee, This requirement is so well 
@stablished that citations of authority are not necessary. The 
defendant having failed to file a certifieste ef evidence this court 
will assume thet the trial court heard evidence thet justified the 
finding of am ultimete fect, which is thet service of summons was had 
on the defendant ay hapa sheriff in the manner provided by lew. The 
defendant having been served ond leter defaulted for failure to 
appear, cannot after 2 decree is entered, avoid the effect of the 
decree by averring aattere which if true and interpesed ag a defense 
in apt time, would have been = sufficient defense to the bill of 
Complaint. Smith v. Smith, et al. 101 Ill. App. 167. Again, it hes 
been held thnt where a divorce has been granted after default taken, 
it is improper to set the default sside, since the party may have 


Married in the meantime, Davig v. Davig, 30 111. 180, unless frond 
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is charged and established by the evidence heard by the court. 

Considerable stress is put upon the point thet the 
sworn amended petition of the defendant aust be accepted as true, 
and the case of Hogan v. Ermovick, 555 Ill. 181, is cited as suppert- 
ing this contention. Ho doubt under the facts in that onse thie may 
be the true rule, as announced by the Supreme Court in that onse, 
but in the instant case evidence was heard by the trial court. Hot- 
withstanding thet fact, is this court bound to aecept as true 
the defendant's amended petition? We believe not. 14 would be 
tather farfetched to hold that although the trial court heard evi- 
dence upon the facts offered in support of the amended vetition, 
whioh facts do not appear in the record, this court is bound to 
accept the facts averred in the amended petition as trme. Such is 
not the lew. 

The question now to be considered is, was the decrees 
properly supported by the evidence, and was the evidence properly 
admitted in support of the bill of complaint? 

The complainant filed « certificate of evidence, which 
was signed by the judge and contsins all the evidenee offered by the 
somplainant and heard by the court in suppert ef the bill of com 
plaint, and from this certificate of evidence it appears that the 
Complainant testified that he was a physician and surgeon; that he 
was married to the defend»nt, and that there were no children born 
of thie marriage; that he had resided in the Gity ef Chicago, County 
of Cook and State of Lilinois for 15 years, and thet during the time 
he lived and cohabited with the defendant, his wife, he treated her 
as a kind and dutiful husband; previded her with an automobile, 
apartment, necessary clothing, snd th=t she left him on the 15th 
day of January, 1930; thet during their married life she was very 
cruel, subject to violent fits of rage; that during such ocessions 
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she would attack, strike and kick him, bresk up the household furni- 
ture, and on many éocasi ons came into his office and broke up the 
office furniture and instruments; thet on July 30, 1926, she come 
into his office and in the presence of other doctors and patients 
attacked him and broke the thimb of his right hend, necessitating 
medical attention; that on March 30, 1928, she came into his office, 
broke down the door and struck him over the head with a flashlight, 
lacerating and bruising hie sealp and forehead, and creating such 
a disturbance that the police were eslled, and they had to take 
her to the police station; that they, the police, requested him to 
sign a complaint, which he did not do; thet on the 15th day of 
July, 1928, she attacked him with a knife and stabbed him in the 
chest, causing a deep laceration, the instrument almost penetrating 
the lung; that he did not give her any oceasion to commit these 
aets of cruelty. 

Francis H. Punchard, « witness, corroborated the com- 
pliainant as to the incident of creulty alleged to have occurred 
on July 15, 1926, On this oceeasion he eas visiting the complainant 
at his home when some trivial remark was made, and the defendant 
went into a violent tantrum, seized a knife and stabbed the complain- 
emt in the chest on the left side. 

William Wher, 2 “est Park police officer, testified 
ag to the incident ef eruelty slleged to have ocourred on March 30, 
1928; thet he found the complainant in his office; that he was bleed- 
ing from his head where the defendant told hia, Uher, that she hit 
him with a flashlight. Upon this evidence the court entered « decree 
of divorcee. | 

it is contended that the facts are not sufficient to 
grant the relief prayed for in the bill of complaint, snd that the 
acts of cruelty were long prior to the commévicement of this divorce 
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proceeding; that the parties cohsbited ag man and wife subsequent 
to the acts charged, and thst auch acts were condoned, The rule 
which applies to the instant case ie thet condonation ia forgiveness 
by the injured party of an antecedent mutual offense, on condition 
thet the guilty party wili not repent the offense, and is dependent 
upon future good usage and conjugal kindness. ‘he evidence in this 
record indicates that the complainant treated the defendant as » kind 
and dutiful husband, provided an apartment, en automobile fer her 
wae, furniture and clothing, and thot she left the complainant on 
January 15, 1920, There is also evidence thet the defendant was 
subject to violent fits of rage; that she would strike complainant, 
break household furniture, and occasionally destroy complainsnt's 
office furniture and instruments. There is enough in this record to 
justify the conclusion that the acts of cruelty were not condoned, 
If the acts of cruelty were condoned as contended, the fact that 
the defendant left the complainant on January 15, 1930, does not 
indicate good conduct on her part and such se would be conducive to 
happiness. 

The point is mede that this case was heard by the 
court during the summer recess and was not an emergency astter. This, 
however, wis for the trial court to determine, and having exercised 
ite diseretion it is not for this court to determine the order of 
trials. 

The record as it is dees not justify « reversal 
of the decree of divorce, and accordingly it will be affirmed. 


SEOREK AFFIRMED. 


FRIEZSD ASD WILSON, Jed. GONGUA, 
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RUBY A. S. NICGHOCLSOB, Individually ERROR TO A 
and as Administratriz of the d 
Estate of HARRIET FE. SMITH 
decessed, Cross Complainant, ia 


Defendant in frror, 


CIRCUIT COURT 


Ve 
COOK COUNTY. 
ANDREW J. LARE, et al., Gross 
Defendants, BEXTHA F, HOOPER, 
> | the & T | = bt, 
Plaintiff in Error. 264 1.4. 62% 


Opinion filed Jane 20, 1932 


WR. JUSTICE FRIEND delivered the opinion of the court. 

Ruby Ae 8. Wicholson, as administratrix of the estate 
of Harriet E, Smith, filed her crose-bill in « proceeding then 
pending in the Circuit Court of Gook Sounty, naming as cross- 
defendants, Andrew J. Lane, Edward D. 1. Hubbard and Rose liubbard, 
his wife, Berths 7. Hooper and others. Upon issues joined the 
@ause was referred to «2 Master in Chancery, sho heard the evidencesand 
recomuended that a decree be entered in favor of complainant. 

Bertha F. Hooper, as crosa-defendant, filed exceptions to the 
master's findings, which were overruled by the court and «a decree 
was thereupon entered in favor of cress-complainant. 

The facts, so far as they are essential to a deter- 
mination of the issues presented for review, disclose that Herriet 
E. Qmith, during her lifetine, was the owner in fee simple of 
improved real estate deseribed in the crogs-bill herein; that on 
dune 10, 1922, she entered into » written agreement with Andrew 
J. Lane, one of the defendants to the original biil of complaint, 
and cross-defendant herein, whereby she agreed to sell said premises 
to Lane for the sum of §16,090.09, subject to a first mortgage for 
$6,500.00, maturing in September, 1926. Under the terms of said 
contract, Lane agreed to asgume and pay with interest thereon the 
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aaid first mortgage in the sum of $6,500.00, and to pay the sum 
of $5,300.00 in installments of $175.90 per month ineluding intereat 
thereon, as well ag all taxes and assessments levied upon seid 
property subsequent to the year 1921. The agreement provided that 
in the event said Lane failed to perform ony of the terms, covenants 
and agreements therein set forth, promptly and sccerding to the manne 
therein specified, then the earnest money paid on account of eaid 
agreement should at the opfion of Harriet £. Gmith be retained by 
her as liquidated damages, and the agreesent should thereupon become 
nuli and void. 

fhe evidence discloses that andrew J. Lane filed 
to pay interest on his indebteness to Harriet &. Smith in accordance 
with the terms of said agreement and neglected to psy taxes | levied 
on said premises, by reason whereof Harriet &. Gmith wae obliged to 
advance certein moneys toe pay the intereat on the first mortgsge in- 
debtedness as well as for the payment of taxes from the year 1921 te 
the date of her death; thet by reason of these defaults Harriet &. 
Smith on July 10, 1923, delivered to said Lane =» declaration of for- 
feiture, electing and declaring the contract entered into between 
her and ssid Lane forfeited and determined, and thereafter took 
possession of aaid premises, paid s11 taxes and assessments levied 
upon said premises, collected rents, made and entered into leases and 
agreements, and effected certain isprovezents on seid premises. 

Subsequent thereto Lane assigned his interest in part 
of the premises to Edward 0. i. Hubbard and “ose Hubbard, his wife. 
He alse made a certain agreement to convey * part of the property te 
one H, &, Wehrley and executed « quit claim deed in and to his titie 
and interest in a portion of said premises to one of the other 
defendants, and finally on February 21, 1927, conveyed by quit cleim 
deed 211 of his remaining right, title and interest in and to said 
property to Sertha F. Hooper, plaintiff in error herein. 
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Harriet & Smith died on Way 15, 1928, and letters 
testamentary were issued to Ruby A. 3. Nicholson, cross-compisinant, 
her daughter and sole heir who claimed to be seized in fee simple 
of the title to seid premisea st the time of the filing of her seid 
srosa~bili. 

The principsl question argued by counsel for plaintiff 
in error relates to the competency of Andrew J. Lane offered as a 
witness on behalf of dertha ¥. Hooper, plaintiff in error, it is 
contended that Lene, having conveyed #11 his interest to Bertha F, 
Hooper in february, 1927, had no interest in the property nor in 
the outcome of the suit, and therefore, was competent to testify 
notwithstanding the orovisions of tection 3 of the Evidence Act. 
(Seetion 2, Chapter 51, Gehiil's Lilinois evised Gtatutes of 1931.) 
The master permitted Lane to testify as to certain matters in contro- 
versy, but at the conclusion of his examinztion ordered ail of his 
evidence stricken from the record as being incompetent under the 
provisions of the foregoing statute. 

The chancellor overruled exeeptions taken to the 
magter's ruling, and this writ of error is prosecuted to reverse the 
decree by the court upon the sole ground thet the ruling of the 
court constituted error. Section 2 of the fvidence Act provides that: 

"Ho party to any civil action, suit or proceeding, 

Siged $0 testify therein of his own motion or in'his omn 
behalf by virtue of the foregoing section, when any sdverse 


rty sues or defends es the trustee or conservator of any 
ot, habitual drunkard, lunatic or distracted person, or 


ae the executor, administrator, heir, legatee or devisee of 

any deceased pe * * * unlese when called as a witness 

vy such adverse party eo suing or defending.’ 
It appears from the record herein thet Lane had then pending in the 
Superior Sourt of Cook County a bill in equity, seeking to set aside 
the forfeiture of the contract entered into between him and Harriet 
e. Smith. Furthermore, Lane was ae defendent to the original bili in 


the instant proceeding in the Circuit Sourt as weil as « crosa- 
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defendant to Auby 4. 5, Nicholson's crosavbill. %e are of the 
opinion thet these facts were sufficient to render Lane's testimony 
incompetent under Section 2 of the Evidence Act. The fact thet Lane 
had in 1927 mede 2 purported conveyance of his interest in the prem- 
ises to Bertha F. Hooper would not of itself tend to render him « 
competent witness. His assertion of an interest in the property by 
reason of the pendency of the suit in the Superior Court of Cook County’! 
together vith the fact thet he was a party to the instant proceedings 
both as defendant to the bill of complaint and as cross-defendant 
to the cross-bill was sufficient to determine his status of com 
petency as a witness under the stetute, and we believe the chancellor's 
ruling in declaring him incompetent 22 2 witness was croperly made. 

Counsel argues that the test of competency within the 
language of the statute is whether the witness will lose or gain by 
the event of the suit, and cites cases to support his contention. 
While that appears to be the rule, a party eannot saeert an interest 
in the outeoowe of litigation then pending, and at the same time be 
heard to insist that he will not gain or lose by the event of the pro- 
ceeding. Horeover, in determining xhether a vitneas has any real in- 
terest in the outcome of litigation, the court should consider all of 
the circumstances. It is true that Lene disclaimed interest in the 
subject matter and sought to fortify his position by showing that he 
had conveyed his interest prior te the filing ef the bill. Neverthe- 
lese, the other circumstanees in evidence were sufficient justifi- 
eation for the court's ruling as to his competency. If the rule were 
otherwise, one who had a real interest in property which was the 
subject matter of iitigation, and who sight otherwise be incompetent 
as a witness under the atatute, could render himself competent by 
merely assigning his interest to « third person, and thus circumvent 
the intent of the statute. igne’s conveyance in 1927 was not consis- 
tent with the fact thet he had « bill pending in the Superior Sourt, 
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through which he sought to set sside the forefeiture of Harriet i. 
Smith against him and other circumstances in evidence, 
There being no other assignments of error, the 
decree of the Circuit Court will be affirmed, 


AFFIRMED, 


HEBEL, Pede AND WILSON, J. SONGUA, 
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doing business unmier the firm name 
of EK. A. PEERGE & CO., OF COOK COUUTY. 
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Opinion filed Jan. 20, 1932 


MR, JUSTICE FRIZND delivered the opinion of the court. 

Plaintiff filed suit in the Superior Court of Cook 
Gounty, based upon « declaration consisting of the common counts, to 
which the defendents filed a ples of the general isaue as to all 
of the plaintiff's claims except the sum of $567.13, and a special 
plea alleging tender of said sum and refugal thereof. The cause was 
hesrd before the gourt and a jury, resulting in a verdict and judg- 
ment in favor of plaintiff for $2462.90. This appeal is prosecuted 
to reverse thet judgment. 

Attached to plaintiff's declaration was an affidsvit 
of claim setting forth that plaintiff's demand was for swoneys aggre- 
geting $2,011.25 had and received by defendants to and for the use 
of pleintiff from the unauthorized sale by defendant on or about 
Hovember 12, 1929, of 50 shares of Radioe-Keith Orpheum Corporstion 
common stock, and 30 shares of Associated Gags 4 Eleetric Company "A" 
stook which belonged to plaintiff, and for moneys aggregating $346.07 
had and received by defendants to and for the use of plsintiff con- 
sisting of cash deposited by plaintiff rith defendants on or about 
October 28, 1929, as margin in plaintiff's stock account with defend- 
ents, whieh margin remained and was unexhausted by reason of plain- 
tiff's transactions in his said account; that there was due to plsin- 
tiff from defendants, after allowing ali their just credits, deduc- 
tions and set-offs, the sum of $2357.32, together with interest 
thereon, 
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The affidavit of merits filed by defendants with 
their pleas admits liability for (567.15, alleges tender thereof and 
refusel, and sets forth also that at the close of businese on October 
28, 1929, plaintiff owed defendants $3,793.68 for various stocks 
purchased by defendents for pinintiff's account; that on October 29, 
1929, upon the order of plaintiff, defendants purchased for him 190 
sheres of Wurray Corporation stock at $36.59 per share, amounting to 
3,702.50, and 100 shares of fadio-Keith Oppheum Jorporstion common 
stock for $2,050.90, and charged plaintiff's sccount therewith; that 
at the eclose of business on October 31, 1929, plaintiff owed defend- 
ants,for various stock purchases by defendants for plaintiff, the 
sum of 23,356.42, and thet upon seid date plaintiff had on deposit 
with defendants to secure ssid wnpaid balance 50 shares of ®dioe= 
Keith Orpheum Corporation stock, 30 shares of Associated Gis é 
Eleotric Company stock, and 100 sheres of Murray corporation stock; 
that on November 13, 1929, defendants, feeling insecure as to said 
account, sold for and on account of plaintiff said 50 shares of 
Radio-Keith Orpheum Corporation stock for $791.75, s2id 30 shares of 
Associated Gas & Electric Company stock for $1,205.05 and the said 
100 shares of Murray Corporation stock for $1,896.90, and did on that 
date credit plaintiff with the proceeds of said sale, and that after 
doing so plaintiff bad « credit balance with defendants of $536.37, 
which together with interest and cost of suit to and including 
January 6, 1930, amounted to $567.13, which was duly tendered to 
plaintiff and refused. 

The facts as to which there is no dispute disclose 
thet defendants are stock brokers with offices in the City of Chiecage 
and other parts of the inited States; that pisintiff, whe has deen 
connected with the Greek-American Sponge Company of Chicago for the 
past 17 years, hed business dealings with defendants on verious 
occasions for about 10 years prior to the institution of this suit, 
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and thet the sccount inccontroversy had its inception in ebout 1927; 
that prior to 1939 plaintiff's business deslings with defendants 
were mutusily satisfactory and were conducted through an employee 
of theirs by the name of Hoover; that on November 1, 1929, pleintiff 
had on deposit in his seceunt with defendants 50 shares of Sedio- 
Keith Orpheum Corporntion common steck, 30 shores of Associated Gas 
& Electric Company “A" stock, and 2 cagh balance of $346.07; that the 
aforementioned stock certificates were fully paid fer by plaintiff 
and were issued in his own name; that the 50 shares of Redie-Keith 
Oppheum Corporation stock had been on deposit with defendants for 
about two years prior to November 1, 1929, and the 30 shores of 
Asegocieated Gas & Hlectric Company stock since August or September, 
1933. 

The conflict in the evidence arises over an alleged 
trengaction purporting to have taken piace on October 28, 1929. On 
that date, and for five or six days immediately following, there 
eecurred what is known as the stock merket crash of 1929, during 
whieh securities on the New York, Jhigago and other stock exchanges 
decreased in value at 4 tremendously rapid rote. 

Defendants adduced evidence tending to show thet at 
8:45 in the morning of October 28, 1929, before the opening of the 
stock exchange, plaintiff called the defendants and taiked to Hoover, 
one of their solicitors or customer's man with whom plaintiff had 
been transacting his business, and with whese voice Hoover testified 
he was entirely familiar, and placed an order through him to buy for 
plaintiff's account 100 shares of the common stock of the Murray 
Corporation, which was an automobile body building concern with 
plants in Detroit, and Indianapolis, at 374 or better; that Hoover 
immediately made « memorandum of the order and placed it in the 
réeguiar channelsfot execution, and in a short time on the same day 
received confirmation thet asid stock had been purchased for plain- 
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tiff at 36-7/8; that « written confirsation of this purchase was 
mailed to plaintiff on the same day, and Hoover testified he alse 
@alled plaintiff that day and informed him of the purchase; thet a 
monthly statesent shoving this purchase wes sent to plaintiff on 
Hovember 1, 1929; that on November Gth, 1929, defendants recuested 
Plaintiff to make an additional deposit of $800.00 om hig aceount by 
reason of the continued decrease in the vaiue of plaintiff's securi- 
ties, which plaintiff failed to make, and that defendants thereafter 
on November 12th called upon plaintiff for a deposit of $1,200.00 as 
additional security, and on ssid date informed plaintiff thet unless 
euch depesit was made by noon of Hovember 12, 19239, they would under 
their authorization given them when the plaintiff opened hia account, 
ge1l1 the securities in his secount for the purpose of repaying them 
s@lves for advances made on bia behalf; that plaintiff failed te de- 
posit the last mentioned sum, and therefore, on November 12th, the 
defendants sold for plaintiff's account the 50 shares of ‘adio-Keith 
Orpheum Gorporstion stock, the 30 sh=res of Associated Gas & Electric 
Gompany stook and the 100 shares of Murray Gorporstion, giving plaine 
tiff credit for the proceeds of such sele, and that when this credit 
was given it left a balance to the plaintiff in the sum of $536.37, 
whieh defendants tendered to pisintiff by check, but was refused 
solely on the grounds that said sum wes not the amount due him. There- 
after on January 6, 1930, suit having been instituted, defendants 
tendered to plaintiff the sum of $567.13, which was the credit balance 
Glaimed by defendants to be due plaintiff plue interest and court 
costs accrued to date. The tender having been made in full satis- 
faction of plaintiff's claim, was likewise refused. 

Plaintiff denies that Hoover oalled him on October 28, 
1929, te inform him of the purchase of 100 shores of Murray Corpora- 
tion stock at 36é-7/8, and also denies that a monthly statement showing 
thie purchase was sent to him on November i, 1923. 
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Plaintiff’ offered evidence to show that on Hovember 1, 
1929, therewere no other items of stock or eagh in his secount than 
the 50 shares of Radio-Keith Orpheum Jorporntion stock, 30 shares 
of Agsociated Gas & Klectric Company atock, and » cash balance of 
8367.07, and that he owed defendants nothing; tht about lovember 6, 
1929, he received from defendants « written notice bearing date 
November 6, 1929, and received in evidence as one of plaintiff's 
exhibits, requesting of him additional margin in the sum of $800.00 
by 10 o* clock A, M. November 6, 1929, or in defeult thereof thet he 
reduee his account; thet plaintiff thereupon immediately telephoned 
Hoover about the notice, and in view of the fact, es he stated, thet 
his eecount was in good standing, inquired as to the meening of the 
notice; that doover then told plaintiff he could not understand how 
that happened, that defendants had been very busy and mistakes might 
happen, and that he would look into the matter and wes aetisfied that 
plaintiff owed defendsnt nothing. Plaintiff further testified that on 
the same day about 3 or 4 o'clock in the afternoon he went over to 
defendants’ office and had « personal conversation with Hoover, dis- 
Playing to him the aforementioned letter or notice and again asked 
the seaning thereof; that Hoover then told plaintiff he hed checked 
up the matter end found thet 100 sheres of Murray Corporation stock 
had been bought to plaintiff's eredit; that plaintiff then asked 
Hoover if he remembered the placing of such an order by plaintiff, and 
Hoover replied that he did not; that plaintiff sleo asked Hoover if he 
remembered whether the order wes given to him in person or over the 
telephone, and Hoover answered that he could not remember; that plain- 
tiff then told Hoover he 4i4 not care for this stock, had never traded 
in it, never owned it before and did not want it; thet Hoover there- 
upon told plaintiff he would look into the matter and see whet could 
be done about it and try to streighten the matter out; that Hoover 
further steted to plaintiff that, not remembering vhether plaintiff 
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gave the order for the stock, he would cheek inte it at the sain 
office for the purpose of determining whether he or somebody else wrote 
the order, to which plaintiff replied that he did not care who made out 
the order, that he had bought only from Hoover, and aa long as Hoover 
did not remember anything about it, he did not want to receive any 
more lettera asking him for sdditional security; thet upon Hoover's 
assurance that he would look into the mtter, plaintiff then left. 
Plaintiff's testimony is unequivecel thet he never gave 

en order or authorized defendants to purchase for him the Murray steck 
in October, 19239, or any other time, and that he never hed any conver- 
sation with Hoover or anybody else connected with defendents, request- 
ing them to purchase for him gaid stock. 

| It further appears from plaintiff's evidence that on 
November 12th he received o telegram from defendants dated Sovenber 11, 
1929, demanding additional margin of $1,300.00, and notifying him 
that in default thereof, defendants would sell for his account and risk 
a eufficient amount of his securities to satisfy their a«rginel require- 
ments, and thet said telegram wae the first commmicetion plaintiff had 
from defendants subsequent te hie conversation with Hoover on November 
6th. <Aceording to plaintiff's testimony, he iamediately went to 
defendants’ offices upon receipt of said telegram, and told Hoover he 
would not stand for this sotion by defendants, and would hold thea 
accountable and responsible for anything they showid do in thet regard; 
that Hoover assured plaintiff he could not understand how this situetion 
Came about, thet he had taken the matter up with his firm and they had 
promised to hold the matter up for » while, and thot he again geve 
Plaintiff aasurence of his efforts to straighten out the situstion; 
that st the conclusion of this econveraestion, fr. Making, defendants’ 
manager, came slong, joined in the conversation and asked plaintiff, 
“Why didn't you come in sooner and tell us about that?*, to which 
Plaintiff replied thet he did come in as soon as he received the first 
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notice asking for more mergin; thet Mr. Moking them inquired of 
plaintiff whether he did not get » notice advising him of the pur- 
ehase of the Murray stock, and pleintiff said thet he did not; that 
Mx. Waking then informed plaintiff that he could not do anything at 
thet time and thot plaintiff should have come in sooner, to which 
plaintiff replied that he did come in as soon ne he hed heard about 
the matter and informed licover, the person with whom he was doing 
business; that plaintiff then told Saking that he would hold defend- 
ante necountable for anything they should de with his stock, where- 
upon Mr. Making wolked awsy and terminated the conversation. Making 
denies ever having talked te plointiff about this or sny other matter. 

Plaintiff testified further that he had complained te 
Hoower about not receiving confirmation of his transactions snd 
statements of his account, and that Hoover said defendants were 
very busy and overcrowded and plaintiff would reeeive the seme within 
a few days; thet he Gid not receive atatenents of his secount for the 
months of September and Votober, 1929, until November 34, 1929, when 
he received in one envelope statexents for the wonths of September 
and Yetober. These st» temetite and envelope were offered and received 
in evidenee as one of plaintiff's exhibits. 

The record thus presents «= sharp conficit upon the sole 
question of fact as to whether or not the defendants were suthorized 
by pleintiff to purchase for hie <ccount 109 sheres of Murray Body 
Corporstion stock. Upon thie question both sides offered evidence 
which wes heard by the jury, who hed an opportunity te observe the 
witnesses and determine their oredibility. The jury were the judges 
of the fact and it wos their province to determine the degree of 
weight to be given the testimony of each witness. e eee no suffie- 
ient reason for disturbing the verdict, unless the court otherwise 
committed reversible error upon the trial of the onse. 

Defendants contend thet the court ieproperly sdmitted 
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in evidence « letter written by plaintiff to defendant on November 13, 
1929, in which he reviewed, stuted and explained the pesition which 
he later took and apintained on the witness stend. The salient parts 
of the letter complained of are as follows: 


*I am astounded to learn just now that you have 
goid out my account. This action on your part is not only 


*Om Hovember 6th, 19239, I received out of the clear 
sky a letter from you demanding an additionsl mergin of $800. 
On thet date * wy i owed you nothing. * iit a 

a 


"I then and there informed Er. Hoover thet I hed 
never mde or ordered such « purchase; thet I had never traded 
in thet stock, and thet I never would have traded in such « 
atock, and demanded that he remove thet transsetion from my 


oh 
I fold him that I would not stand for such tacties 
of any brokerage concern. I should add thet vhen 
phoned “r. Hoover with regerd to thie mettes, he ex- 
pressed surprise that 1 should receive such a demand in thet he 
stated that he knew that ky account wes in good shape. How- 
ever, now he si another tune and says that he cannot under- 
stand how he 9 have gotten the transaction out of the sir. 


* eee? & & 


» * 


. * * * ©] damedistely got in touch with Hr. Hoover 
and told him that 1 would never stand for such a procedure 
and thet if your company proceeded to sell me out, you would 
do so at your own risk, and thet I would hold you accountable 
end responsible for it. * * ** : 
"This morning I am in receipt of your sales memo- 
Tanda indicating thet you have sold out sy account, thereby 
placing upon my shoulders, as you seek te do, an enormnous 
Be 
Counsel by their brief, insist that the foregoing 
letter was Glearly a self-serving declaration, ond should not have 
been admitted in evidence, hen the letter was offered, defendants! 
counsel objected thereto, st=ting that he believed it to be inad- 
@isesible "as a self-serving declarstion®. Plaintiff's attorney there- 
upon stated to the court thet he wes offering the letter for the purpost 
ef showing repudiation by plaintiff of the transactions involved. The 
court, in ruling on the objection, stated: *I think I will admit it. 
It ig « self-serving deolarstion in a way. Of course, the jury will 


take eaceount of it, but for the purpose of showing thet he did not at 
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any time acquiesee in this transaction, I think it is competent for 
thet and for nolother purpose." Thereupon defendants’ counsel offered 
to stipulate that plaintiff hed sent » letter to defendants on that 
date, but the offer of stipulation was not accepted by plaintiff, and 
the court slloved the ktter to be received in evidence ond ordered 
counsel to proceed with the trisl. 

We think it was incumbent upon plaintiff to repudiate 
the transaction at the esriieat possible moment. The letter is 
dated November 13, 1939, immediately following the receipt by him 
of sales memoranda, indicating th=t defendants had sold out his 
aveount. The rule is clesr in this state and other jurisdictions, 
that where « principal upon being informed of an unauthorized act of 
another in his behalf does not give notice of his nenconcurrence 
within a reasonable time, he is held te assume the responsiblity. 
Hou Glaire Canning Co. v. Ih 213 lll. 56l. 
Im Sohsefer v. Dickinson, 141 Ill. App. 234, this court held thet in 
the ence of a stook market transaction where time is of the essence, 
*‘while in a aense a reasonable time is always allowed for conesidera- 
tion before auch «a retification is presumed from the silenee, it 
is practically true thet to prevent the inference of ratification 
attaching, on immediate repudiation is necessary after the knowledge 
of the alleged order and resulting sale came to the plaintiff.” while 
it is true that the letter contained some self-serving statements, 
we think it was nevertheless admissible in evidence for the sole 
purpose, as stated)by the court, of showing that plaintiff did not at 
any time sequiesce in the transaction. in iational Ieporting Co,, 

v. Bear & Con, 324 lil. 346, the court stated the rule of law as 
follows: 





*Certeain letters introduced in evidence were ob- 
jected to on the ground thst they were of « self-serving 
character. * * * However, a letter otherwise competent will 
not be Salectes because it contains ststerents of a self- 
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eee Somer * * © We have examined the letters 
of in this cease, and while they contain certoin 
self-serving statements, the letters themselves are com- 
petent as showing the tranasections between the parties 
pertaining to the performance of the contract.” 

It would have been proser for defendant to offer an 
instruction limiting the effect of the letter to the purposes for 
which it was admissible. Wo such instruction was offered, however, 
but the court did state in the presence of the jury that the writing 
was admiseible for only one purpose end no other, and under the cir- 
cumstances defendants rights were presumbly not wbelated. Uorcover, 
ali of the feets narrated in the letter were testified to and in 
evidence prior to the admission of the letter, and thus no partiou- 
lar harm could have resulted from the contents of the writing. It 
was merely a review of the various steps connected with the transaction 
from plaintiff's point of view, and in the nature of a summary of 
the evidence adduced by plaintiff in support of bis ecleaim. A similar 
Situation was presented to the eourt in Powers Storage Go. v. Indug- 
Sriai Commission, 340 Ili. 496. in thot case objection was sade to 
the oral narration of facts. ‘the court characterized the testimony 
thereoffered os incompetent to prove the facts stated, "but the 
facts were testified to at the hearing by the defendant in error, 
and the evidence objected to was proper to show notice to the plaintiff 
in error." 

The remaining ascignaent of error relates to several 
imatructions. it is first urged that the court erred in refusing in- 
struction Humber 5 offered on behalf of defendant, which wes as 
follows: 

“She court inetructs the jury th«t while the law 
permite the plaintiff in a case to testify im his own behalf, 
nevertheless, the jury have the right in weighing his evidence 
to determine how much credence is to be given to it snd te 
take into considerstion tht he is the plaintiff end interested 
in the result of the suit." 

fhe subject aatter of this instruction is fully covered in defendants* 


inetruction Sumber 7, which was given by the court, This precise 
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question was passed upon in Hay v. Standard 011 Comps 154 Ill. 
App. 421, where the court in confirming the judgment of the trial 
court in « personal injury suit, said: 


"fhe fifth, the refusal of which appeliant con- 
tends is reversible error, reletes to the fact that appellee 
was permitted to testify on hie own behalf, and that his 
interest in the event of the suit might be considered in 
determining the oredit to be given to bis testimony. This 
inatruction stated a correct rule of law and appeliant was 
entitled to have the jury instructed thereon. liad it 
not been embodied in other instructions given, its refusal 

have been reversible error, under the authority of 
| Ghiesgo St. Raliroad Go, Dougherty, 170 Ili. 3793 
i 


Sean erat 2 
. a0 @her inestruc- 


le 9. However, in these cases ¢! 

tion tell the’ jury that the interest of the witness was 
to be considered, in this erase, the seventh instruction 
given for appellant told the jury thet in determining the 
weight to be given to the testiwony of the different 
witnesses, they had a right ‘to take into consideration the 
interest of the witnesses, if any, in the event of the suit, 
their feelings, or bies, if any had been shown, their demeaner 
while testifying nnd their means of knovledge of the matters 
testified to,.and to give credit to the teatiaeny of each 
witness as, under the olroumstances in evidence, auch witness 
seems entitled to’. We conclude that this instruction suffic- 
fently embodied the principle contended for by appeliant." 

Instruction Sumber 7 in the instant oase was substentially the some 

Anstruction az thet offered in the case above cited, and likewise 

sufficiently embodied the principle of law by whieh the credibility 

of witnesses and the weight or prependeranoe of the evidence should 

be determined by the jury. 

Vader Instruction Number 9 offered by plaintiff, the 
court advised the jury that the ourden of proof was upon the defend- 
ants to show by a preponderanee of the evidence thet plaintiff suther- 
iged the purchase of the Murray stock in controversy. fy instruction 
Humber 3, offered on behelf of defendants, the court instructed the 
jury that pleintiff was required to establish hie case by a prepon- 
derance of the evidence. It is contended that this conflict eaused 
a hopeless confusion and constitutes error. Under the issues as mode 
up by the pleadings, we are of the opinion that plaintiff's instruc- 


tion Humber 9, offered by plaintiff, stated the correct rule of law. 
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~ 19 « 
Plaintiff had made out his case by proving the unauthorized sale of 
his stock, as he contended, ond by showing that there wos « certain 
amount of cash on deposit with defendants in his account. Sefendanta 
were relying upon the alleged authority from plaintiff to purchase 
the Murray stock in question, and it was therefore, inoumbent upon thes 
to prove this affirmative defense by » preponderance of the evidence, 
and to show that they did, in pursuance of an authorization by plain- 
tiff, purchase and leter sell the stock in question. Baker v. 
Abbott Mfc, Jo,, 212 Lil. App. 476. It follows from shat has been 
said that instruction Number 3 offered by defendants does not correct- 
ly state the ruie of lew applicable to the circumstances. lHovever, 
if harm was done in offering these conflicting instructions, it was 
in favor of defendants who offered the improper instructions, and 
they should not now be heard to complain thereof, 

We are of the opinion thet the court committed no 
error in admitting plaintiff's letter of Aovember 15, 1929, in 
evidence, or in the giving and refusing of the instructions herein 
mentioned, Tbe principal issue was the question of fact es to which 
there was s sharp conflict in the evidence, and it wee solely within 
the provinee of the jury to determine this fact under the inetruc- 
tions of the court which, in the usin, were proper. 

We find no reversible error in the record, ond therefore 
the judgment of the Superior Court will be affirmed. 

AFFIRGED, 


HEBEL, Fede ABD BILGOR, J. QONCUR. 


BO 4 5s 





shinai: te gies wasee a0 ip acer enamel 
etasbrsted .tmycoor ain xi ataebaoted ttiv tieece) am. deco to favour 


venders ot Bitalee ork Laan : 9 im te tng ga 












4 gape: eA 


y Ae EER ene by oF: eye 
a We “ 
’ scammlbrr ay hae lie a ; i 
‘as te Raa ae i se aS i an I 
é Sete pee ONAN ae eae 3 ce aa 
S 


ai ose vs ssewetdi Xs wate Maia 
niewed enoltewrtact edt to Ba tewtor ad anti ae 
toite of ge dout to an be trp edt nab Gas pe Mtoe 
abdtix Yielee vow 31 bas sonebive off mt tesrtaos , 
~ovrtent ot cohou test wid? omimweser ot yet ape os a 
eTHqeHY exer ,tham ote ak if tie “pubes “es iy oe a 
around as emove sii ai roxse eldtereves ou bast 
abies Ele trates teenie edt a | 








a TORE! SS ei 
Pe A 
tots? ad Re Me Cae a es ree ae ct ah pe ane 

one i I a ve kad a 
eek ems Brel teh ‘Ae vr be mee Ya Sete wor eden eee os hed ae 


7 o +e  gr- i> i ee ee ae - aa * in i ry i 
; 4 ¢ rs we ony 











4 , 
THE PROPLE OF THE STATE OF athe 9 ROR TO ' 
, ; j 
Defendant in Error, py 
a GRIMIBAL Gopat, 
Ve 2 

WILLIAM H. H. MILLER, COOK sf ve 

Plaintiff in Error. oy pay 

J 2 6 4] «hl io Gs kg Pe 


Opinion filed Jan. 20, 1932 


HR. JUSTICE FRIEND delivered the opinion of the court. 

At the Ootober Term, 1929, of the Criminel Court of 
Gook County, the defendant, #iliiem H. He. Milier, was indicted with 
one Mitchell Bisine,for the crime of conspiracy. Defendant, Miller, 
alone wee tried and the jury returned « verdict finding him guilty 
of conspiracy in wanner and form as charged in the indictment, and 
fixed his punishment at imprisonment in the county jail for the term 
of seven months and one day, and imposed « fine of $2,000.00, After 
overruling a motion for new trial, the court entered judgment on 
the verdict, and this writ of error is prosecuted to reverse that 
judgment. 

The indictment contained 23 counts, each concluding 
contrary to the statute, and in exch of them it is slleged that the 
defendant, Miller and one Mitchell Blaine, om the 3rd day of June, 
1939, in Gook Sounty, did conspire, confederate and agree with each 
other to commit the crime of conspiracy. 

As grounds for reverssl, defenient urges (1) that the 
state failed to prove that two persone participated in the alleged 
conppiracy in Cook County as alleged in the indictment, and (2) 
that the court gave an improper instruction on behalf of the People. 

 Gowmsel for the People call our attention to the fact 
that the abstract of record, consisting of 27 pages, is incomplete, 
and does not contain all of the evidence offered and received as 
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shown by the transcript of the reoord which contains 489 pages; 
that by reason of the incomplete abstract filed herein, any doubt 
arising from the evidence should be resolved against the defendant, 
and that on appeal it will be presumed that there was sufficient other 
competent evidence introduced to warrang the findings of the court 
on the questions of fact in issue. This is undoubtedly a correct 
statement of the rule as laid down in Beople vy Agmoux, 307 Ill. 234, 
and People v. Adams, 289 Ill, 339. However, the state has filed 
am additional abstract of record, supplying so much of the omitted 
evidence as tends to sustain their contention with reference to 
the facts disclosed by the record, and refers us to the record 
with proper references os to some matters contained in the transeript 
which were omitted from both the abstract and the additionel abstract 
of record, 

The purpose or common design of the conspiracy charged 
was to obtain money from medical and dental students and practitioners 
who were ineligible to take the state examinations required by law 
under the supervision of the Department of Negistration end Sducation 
of the State of lilinois in order to obtain a license to practice 
in Illinois, by falsely pretending that seid conspirators, Miller 
and Blaine, with the assistance of one Sobert Adcox of St. Louis, 
could, for a monetary consideration and by the use of alleged politic- 
al influence and certain alleged connections with said department, 
made seid etudente and practitioners eligible to take eaid examina- 
tions, and to facilitate them in obtaining illinois licenses. 

Humerous witnesses were called on behalf of the state, 
Rudolph M. Bollmeier testified that he resided in 8t. Louis, Missouri, 
attended the St. Louis Gollege of Physicians and Surgeons during the 
years 1917 - 1931 and was graduated therefrom, receiving » diploma, 
which, however, did not entitle him to be examined in order to 
obtain a license to practice his profession in Illinois; that early 
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in 1929 im St, Louis, Missouri, he telked with the defendant, Willer, 
end also with Slaine and Adcox about obtaining » license in this 
atate, and that Adeox told him he hed some kind of connection where~ 
by they could arrange for him to take the examination, and thet it 
would cost §2,900,00; that he thereupon sent Adoox £100.00 on 
account that same evening; that he had a further conversation with 
Adcox on March 5, 1929, at the latter's home in St. Louis, in which 
Adcox assured him thet he could take the Illinois examination; that 
10 days later he sent Adcox $400.00 from Kirksville, Nigsouri; that 
$1,499,00 was to be paid by him to Miller, Blaine and Ad@ex before 
taking the examination, and §600.00 after procuring bis license; 
that two or three weeks later he gave Adcox $300.00 in travelers’ 
checks; that about the last of March, 1929, he went to Springfield, 
Tilinois, with Adcox and there met Blaine and Miller; thet Slaine 
Gemanded and received $35.00 from him in Miller's presence and said 
he could procure for the witness 2 hospitsel connection there; thet 
Blaine then told him the examination was to be held in Best St. Louis 
and not Chicago; that Adeox and Blaine stated that Miller was 
sonnected with the Department of Hegistration and Education, and that 
Slaine was an inspector for the department; thet Slaine showed him « 
badge as a credential, which was introduced in evidence by the ateate; 
that on April 10, 1929, he met Slaine end Miller at the Claridge Hotel 
in St. Louis and Blaine gave him a sheet of questions and a book in 
which to write, 10 questions on each subject; thet on that evening 
defendant Miller told him he wae writing a good paper and that he 
thought he could get the witness a position in one of the Illinois 
state hospitels after his license wae issued; that he continued writing 
the next day and when he told Blaine that certain questions were 
troubling him, Blaine brought some sheets containing answers to 
several of the questions, which the witness later turned over to the 
State's Attorney's office; that after the examination books were 
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written up he handed 211 of them to Hlaine except the last one, which 
he gave to Willer, and thet Miller then told him he would hear 
further from him within 10 days; that neither Miller nor Sleine 
communicated with him thereafter, tut about May 1, 1929, Adcox 
stated to him in St. Lowis thet his papers were held up and that 
"things would come out 411 right." 

Rovert Adeox testified for the “eople thet he lived 
in St. Louis, Missourj,telephone "Delmar 3209*; thet he had known 
Mitchell Glaine for five or six years, and identified one of the 
People's Exhibits as « likeness to Blaine; thet he knew ifiller and 
pointed him out in the courtroom; thet in June, 1928, Blaine called 
at the witness’ home in St. Louis and told him that Blaine and Miller 
were working on » plan te register graduates of the %t. Louis 
College of Physicians and Surgeons es Hiiler did when he was head 
of the Department of “egistration and Education, end thet he would 
inform Adeox when the plan was perfected; that about Sovember 10, 
1928, the witness received « telephone call from a voice which he 
recognized as Blaine, saying, "This is Minine; I am in Ghiesego. Will 
you meet myself and “yr, ¥. H. H. Miller at Springfield, Illinois, 
tomorrow at the “ineolin Hotel around noon?", to which the witness 
replied, "I wiil"; that he thereafter met Hiller and Blaine at 
Springfiled at the Lincoln Hotel; that “iller teld him thet he could 
help him (Miller) and Sleine handle some seople, inasmuch as he, 
Adeox, had operated a medical quiz course in $t. Louis, and thet it 
would /$3 9000409; that the witness should try ami get $2,500.00; that 
Miller was to handle the pelitieni end of the enterprise and aust 
have $1,500.00 representing bis part of the fee in advance; thet 
Blaine then read to him « list of students, and Miller ssid, "You 
ean help us make money for ourselves and yourself"; that he,Adcox, 
recognized some names on Sisine’s list, ami thought he could furnish 
severnl wen, among whom were Sudolph #. Solimeier, one Poe, and one 
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Samaél Sparber; thet when he returned to St. Louis he talked to Poe 
about obtaining an Illinois license; that in December Adcox and 
Blaine met Poe and advised him that Miller and Mleine could revister 
him in Iliinois for $2,500.90; thet later Adeox, Mlaine, Poe and 
Miller met st the Marquette Hotel, and that Miller talked to Poe 
alone; that anid Bolimeler, after being solicited, sent Adeox 7109.00, 
and he, Adcox, sent him an application in December; that in March, 
1929, Bolimeier enlied on the witness in St. Louis, and ten days 
later sent him a cheek for €390.00, and a week thereafter peid him 
$300.09 more in travelers' checks} that he arranged with Solimeier 
to have the iatter register in Iliincis under their plan; that he, 
Adeox, then telephoned Miller in Springfield or Champaign, advising 
that Bolimeier head wade « good deposit; that the next day the witness 
and Bollmeier met Miller in Springfield and Bollmeier there paid 
$800.00 in currency and $600.00 in travekers' checks; th=t he then 
returned to 3%. Louis and received money from Poe; that Miller there- 
efter come to St. Louis, met Poe and Adcox and Yee paid Miller 
#1,000.09 in currency. 

Adcox further testified that he later met Sleine and 
Willer at the Claridge Hotel in @t. Louis and there examined Poe, 
Bollmeier and five others; that the next day he saw Blaine and Miller 
at the same place end Blaine was dictating questions and Miller 
was w¥iting them; that on May 10th, lirs. Sparber onlied at the witness‘ 
home and said she understood thet graduetes of the $t. *ouis Jollege 
of Physicians and Surgeons could register in Illinois, and that she 
waa interested on behalf of her husband; that the witness told her 
he wae in touch with the former director of the Board of ‘egistration 
and Rdusation, and thought he ¢ould be the seans of registering them 
in Illinois; that while she was there laine telephoned the witness 
saying he wae in Chiesge and said, “I have looated the Sparbare at the 
Sergatone, or Blackstone;at any rate he was an interne st some 
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hospital in Chicago;* that in the year 1929 and until the time of 
Blaine's arrest, he, Adcox, received telephone oalis from the 
defendant fiiiler of Uhampaign, Illiineis; thet as soon as he learned 
Blaine head been arrested he called up Willer ond told hia, and 
Miller said, “Ny God, has Bleine been arrested?" That he then told 
Willer he was going to get into serious trouble unless he returned 
thet money, and thet Willer said, "Doctor, I will be glad to pay 
it back to you"; that he and Poe then Grove to Champaign to see 
Miller, but the latter wae not at home; that that evening he received 
a wire from Willer stating the latter had been urgently calied to 
West Virginia. 

irs. Dora Sparber, a witness called on behalf of the 
people testified that on May 10, 1929, in St. Lowis, Adeex told her 
he had a certain party in Chicago who would help Sam (her husband) 
make the Illineis State Sonrd; thet adcox requested $1,500.09; that 
after she returned to her home in Chiesago she received four letters 
and one telegram from Adcox, and later Adcox telephoned her in 
Chicege} thet she talked over the telephone with one "J. G. Dixon", 
who wanted to know if she had the money for the old men; that she had 
severe] telephone conversations with Dixon, and he later ealled at 
her home and hed the witness’ husbend fill out an application blank; 
that on June 4, 1929, she and her husband met Sixon in the Hotel La 
Salle lobby in Chiexgo and Dixon and her husband went downstairs; 
that Dixon refused a cashier's check tendered te him by Sparber, 
saying the old man wanted currency; that the witness then cashed the 
eneck, same being for $500.00, at the Seston Store, and then she 
and her husband returned to the Hotel La Salle, where the currency 
was paid to Dixon; that Dixon then told them they would hear from 
him in a few days, but thet they received no further word from Dixon, 
and her husband did not receive the license. The witness identified 
one of the state's exhibits as = likmmesa of Jixon, 
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Garl Dieckman, testifying for the People, stated that 
he was the Local Manager for the lilinois Bell Telephone Company at 
Champaign end Urbana, and hed charge of the records of telephone calls 
made at that braneh; that he knew the telephone number of a Williem 
H. H. Miller at Champaign, and identified the Champaign-lirbana 
telephone directory, showing st page 36 therein oan entry ¥. He He 
Willer, 302 i. Clark street, number 8790, the directory being dated 
Deoeuber, 1928. The witness then produced records of long distance 
Calis from number 6790 at Champaign, showing numerous calls toe Bleine 
at Longbeach 1956, Chicago, Liiinois, on various dates during January 
and Februsry, 1929, 2a well as several osalls to Adeox at St. Louis 
during April and May, 1929, 

Margaret Manes testified for the People th=t she was 
assistant Auditor of the Claridge Notel, and had charge of the 
register sheet and the guest records of the hotel. he produced, and 
the State's Attorney introduced in evidence exhibits showing that 
Le Me Blaine was registered as « guest at the hotel March 7, 1929, 
and that Blaine and Miller were guests at the hotel April 10, 19329. 

Various other witnesses, whose testimony ia too lengthy 
to be detailed in this opinion, were offered vy the atate, tending 
to prove the charges laid by the indictment, among them being St. 

John Gampbell, « clerk in the Departaent of Segistration and Bdveation, 
who stated that he knew Blaine snd Silier, neither of ehom were 
connected with the department in any capacity during the years 1928 
and 1929; Le J. O'Grady, Local Manager of the Illinois Sell Telephone ~ 
Company, in charge of the Edgewater Office for Ghieage, lilinois, who 
testified that his area included within it the telephone number Long- 
bench 1956, and identified several long distance calls from that 
number to laine at St, Louis, Miller at Champaign and Adcox at st. 
Louis; Samuel Sparber, who corroborated the testimony of his wife with 
reference to the meeting of one Dixon at the Hotel La Salle, and the 
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payment of money to him in the basement of the hotel. 

It ie argued chiefly in suppert of the first conten- 
tion made by defendant, that the record does not contsin any evidence 
showing that Miller was ever in Cook County participating in any 
eonspiracy, and consequently thet he could under no circumstances be 
guilty of the offense «s alleged in exch count of the indictment, 
charging that he conspired, confederated and agreed with Mitchell 
Blaine to commit the offense of which he was convicted, In other 
words, defendant insists that one person in Sangamen County and another 
acting in Cook County, exnnot be joined in an indictment for the 
orime of conspiracy in the latter county under Section 46 of the 
Grigdinal Code. The determination of this question necessarily depends 
upon the evidence, for under the decisions in this state, the venue 
of a conspiracy to do illegal acts is properly laid either in the 
sounty in which the unlawful agreement is made, or in any county in 
which overt sects were done by the alleged conspirators in carrying 
out the unlawful agreenent. People v. Blumenberg 271 111. 180; 
People v. Ulpgaberz, 326 111. 373. It, therefore, becomes « antter 
of inquiry to determine whether the state adduced sufficient compe- 
tent evidence of overt acts committed by one of the conspirators in 
Cook County, to sustain the conviction. %e¢ believe it sufficiently 
appeata from the foregoing resume of testimony and other fects and 
circumstances in evidence as shown by the revord in thie esse, that 
mumerous overt acts were committed by the conspirators in Cook County 
in furtherance of the unlawful agreement entered into in another 
county in this state. Among these appear the evidence of Adcox 
that he received 4 telephone call from Slaine stating that he, Blaine 
was in Chicago, aaking an appointsent te meet Adeox at Springfield 
the following day; the evidence of Dora Sparber with reference to 
telephone calis received from Adeox in Chicago, inquiring whether 
she had the monmy for the old man, and her several talks and one 
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visit with "Dixon" st her home in Chicago at which Sparber, her 
husbend, filled out an application blank at Gixon's request, Dixon 
being identified from . photograph ae Blaine, one of the conspirators; 
the further testimony of Urs. Sparber and her husband, tending to 
show the payment of money to Blaine in the Hotel La Salle in Chiosgo; 
the testimony of Dieckman showing mumerous telephone calis made 

from Miller's home to Chicago, end that of O'Grady confirming 
Dieckman's evidence. 

4@ previously stated, it was incumbent upon the 
defendant to furnish 2 complete abstract of the evidence, Having 
failed to do so, any doubt arising from the evidence must be resol- 
ved against him, and it will be presumed on appeal that there wus 
eufficient other competent evidence introduced to warrant the find- 
ings of the court. Moreover, upon an examination of the whole 
record and supplemental abstract, we regerd the proof sufficient to 
sustain the verdict end judguent,. 

The only other essignuent of error relates to an in- 
struction offered on behalf of the People and given by the court, 
The instruction complained of reeds as follows: 

"You are further instructed thet if you believe 
from all of the evidence in the cage beyond a reasonable 
doubt that the defendant, Williom H. H. Miller, entered 
into a conspiracy as charged in the indictment with 
Mitchell Blaine, otherwise cniled lL. M. Blaine, and further 
believe beyond a reasonable doubt from ail the evidence 
that the agreement or conspiracy wes entered into by defend- 
ant, Wiliiam.H. H. Hiller, in some other County than 
Sook » oF in some other stete, yet if you neverthe- 
leas find from the evidence beyond 2 reasonable doubt 
that one of the conspirators, Mitehell Blaine, came inte 
Cook Gounty and committed en overt act in Cook County in 
furtherance of the comuon design of the conspiracy then 
you may consider the conspiracy as if it had been origin- 
ally mede and entered inte by the defendant in Sook Sounty. 

In this respect it would make no difference that the defend- 
ant, Williem H. H. Miller was never in Gook County person- 


ally and never personally performed an overt act in Cook 
County." 
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in support of the objection urged to the foregoing 
instruction, defendant contends thet it is only im «a common law con- 
spirsey that an act done in one county can give jurisdiction over a 
conspiracy formed in another county. This position is unteneble, 
however, in our opinion. The conepiracies comnitted in the Glassberg 
and Blumenberg oases, supra, were statutory conspiracies, and the 
rule laid down by the court in those cases is not at tariance with 
the principles and theory upon which the foregoing instruction was 
given by the court. 

We find no reversible error in this reeord, ond the 
judgment of the Criminal Gourt will therefore be affirmed. 


APPT RMRD. 


HEBEL, P.J. AND WILSON, J. CONCUR, 
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FRED B. SHITE, Doing Business ~~ APYEAL FROM 
ae LOCAL LOAN 00., Hot. Inc., | 


(Plaintiff) appellee, 





WUWISIPAL COURT 








Ve 
EAGLZ TANK COMPANY, 2 Jorporstion, 
MI CAG 
(Defendant) Appellant. pe 6 4 7. e O > g' 


Opinion filed Jan, 20, 1932 


Wk. JUSTICE PALEND delivered the opinion of the court. 

Plaintiff brought suit in the Hunicisal Court of 
Chieage against the Hagle Tank Company, a corporation, based upon an 
secignment of wages of Marius Hansen, an employee of defendant. The 
Case was tried before the court without a jury, resulting in a 
finding and judgment for plaintiff in the eum of 125,00 and coets. 

It appears from the evidence thet on September 20, 1927, 
Merius Hansen, then in the employ of the Eagle tank Company, assigned 
to plaintiff 50% of his wages “earned or to be earned” as security 
for a loan of $125.00, Upon default in the payment of this indebted- 
NESS, plaintiff on July 21, 1930, prepared ond executed a notice 
addressed to Eagle Tank Company, advising the latter of the assignment 
of Hansen's wages, and directed one ¥. 0. Holahan to deliver the 
notice to defendant. Holahun proceeded to the plant of the Hagle Tank 
Company, where Hansen was employed, and there had « conversation «ith 
J. Ae Andergon, shop foreman. Holahan asked to see Hangen, and was 
advised by Anderson thet Hansen was employed on an outside job, and 
under the rules of the company, could not be interviewed é@uring 
working hours. Anderson thereupon interrogeted Holahan as to the nature 
of his mission, and was told that Hansen owed some money and had 
defaulted in his payments, whereupon Anderson volunteered to go to 
Hetisen's house and have a telk with him, te which Helahan aseénted. 
The assignment and notice was thereupon left with anderson, who, 
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ncoording to his testimony, delivered these papers to Hansen without 
resding them, 

The sole question presented for review is whether the 
proofs are sufficient to show 2 cowpliance with the statute on the 
question of the service of notice upon the employer. The statute 
upon which plaintiff bases his ecisim provides that: 

ot tuiass catssy 50 veges Sipen as ormerity for'a fecn™ 
Se ontoemer's obty or magus tac $e etilemigpis 
bythe onth of the Licensee, oF his agent, togsther sith 
a verified statement of the amount unpsid upenssuch loan, 
has been served upon the employer,* 

Par. 30, Chap. 74, Gnhill's, Ill. Rev. Stat., i931. 

Relative to the question of delivery of notice, the 
record discloses that Holahan made no effort to serve notice upon any 
officer or agent of the corporation, or to leave « copy thereof at 
defendant's office. He inquired for Hansen and delivered the notice 
te Anderson, the shop foreman, with the understanding that Anderson 
would speek to Hansen about the matter. %. OG. Olsen, president of 
the Sagle Tank Gompany, testified that andergon's duties consisted 
of the usual functions of « foreman; that he hed charge of the 
employees, supervised their work, and mde reperts thereof to the 
office. He had nothing to do with waking out pay checks, and his 
authority was limited to the supervision of the factory employees. 
Olsen further testified thet he had not reesived a copy of the 
notice, and the matter hed net been eslled to his attention. 

Glarence #. Anderson testified on behalf of defendant 
that he was secretary of the Eagle Tank Company, in charge of its 
office; that he never received or had knowledge of sny notice of 
assignment of Hansen's wages. 

The testimony of the foreman, J. A. Anderson, and that 
of plaintiff's witness, ¥. 0. Holahen, is in substantial accord as to 
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the conversation thet took plnce at the time the notice was left 
with the foreman, and indicates clearly thet the notice was intended 
for Marius Hansen, the wage earner, and not for the Eagle Tenk 
Company. The evidence likewise clearly discloses that the notice 
was delivered to Anderson, who gave the same to Hansen. While it 
is true thet Holehan testified that he told the foremen toe send the 
notice “up to the office”, hia statement is not consistent with his 
conduct at the time, for he admits thet he went to the plant of the 
Bagle Tank Company in search of Hansen and told Anderson, the shop 
foreman, that he hed come to see Hansen. Had Holahan gone to the 
defendant's place of business for the purpose of serving - notice 
on the exployer as required by statute, it is reasonable to sssume 
that he would have gone to the office and there made inquiry as to 
the proper pergon to whom the notice should be delivered, Anderson, 
the foreman, delivered the notice to Hansen as he was requested to 
do, and there is no evidence that the same was ever delivered to any 
officer or agent authorised to act for the corporation. 

The statute upon which plaintiff's claim is based 
requires that a verified copy of the assignment of wages, together 
with a statement of the auount unpaid, aust be “served upon the 
employer.* Under the requirement of this statute, it was eneumbent 
upon plaintiff to serve the Eagle Tank Company by leaving « copy of 
the notice with an officer or agent of the defendant. The suthority 
of J. A. Anderson was limited to his work in the shop. His duties, 
as defined by the president, were to aseign work to the men, keep 
them busy and report to the office for orders. He had nothing toe do 
with reference to pay checks, nor had he any authority to discherge 
& man without first conferring with Mr. Olsen, the president. Under 
these clireumstances, we are of the opinion thet the service of notice 
upon Anderson did not constitute valid service upon the employer as 
contemplated by the statute. In United Disposal Go. ve Industrial 
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Sommisgion, 291 Ill. 486, there wos involved « claim under the 
Workmen's Gompensation Act. The question arose as to whether the 
service of notice upon « chief clerk constituted notice to the corpor= 
ation. The clerk was employed as o timekeeper and shipping clerk, and 
as gudh, had charge of the losding platform and of the time books and 
other records at the plant. He kept sccoukt of the time of the 
employees, and under the direction of the superintendent hired and 
Gischarged mens. The court held thet because of the’ limitation of 

his authority, ndsice to him was not notice to the corporation, and 
in the course of its opinion, said: 

“Notice to or knowledge of an agent while acting 
within the scope of his authority and in reference to a matter 
over which his authority extends is notice to or knowledge of 
the | i, but in order to be binding uyon the principsl 
the knowledge must be acquired while the agent is acting 
within the scope of his authority and in reference to a 
matter over which his authority extends. (4 Fletcher's Cyc. 


Gorpe 2214). The information imparted by Taylor to frenka 
did not bind the plaintiffs in error.* 


dame Ex pany, V+ Oglesby, 215 1il. App. 94, and People v. 
Gullborg, 324 Ill. 536, are to the same effect, 
There being no other assignments of error the judgment 
of the Municipal Court will be reversed with findings of fact here. 
AEVEAGED WITH FISDINGS OF FACT HERE, 
HEBEL, P.3. AND BILSON, J. CONGUR. 


ve find as «a matter of fact that no notice of the 
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assignment of Hansen's wages to plaintiff was served upon defendant 
as provided by Par. 30. Ghapter 74, Cahbill’s lilinois ‘evised 
Statutes of 1971. 





« fm i 

_ dt vobew sislo« bevdows sits ah ania aiemcanani tll | 
_. Gilt wedges of ne cnets noiteon och 56) met tenmemied menatton 
euno® ai? ot soiten betutizorse areio Tekde « sogw eobtom te’ cotttes 
1 ydveio gulogide has seqgetouss « se beyodque exw weele edt aORte 
us ekood ent? aff to bna anoltsds gutheod ade Yo-epeade bat deue ee 
_ Sid Ye smu oft To duvooe aged OM staedg wee te ebrOOeT teddo 
bus Ronit sasbaetaizequs oft te svitopnth ade nohay bia’ ,eooye.tiite 
he medtedints edt Yo sexsood antt REE OS BA ane pee | 
1p od? 0% solteq dom sew wid ot 9 Sor 





precpereangeny eP@ .0HA fit BLE pede ine + 

sete oats ts a: un catt ois 
insagbut of¢ setze to evseungiern vodto on gated syedt 

nani apuoondpeeanageninnbaisetecionnatbienadaransgie Obst 
, FOSA TOKE HO CRLTUETE BTTE caeARae | at Call 
, hie 3 scones 44 aoeate aun 6A iam 
et. te sokton mhidh fost to tedttee oan kad OW OAM Lede ad ; 
peeailel ten Nianaiies Muvaladg of vogne wtasaeN Ve suomapheee 
boulvet Glonliil @*ilide® dT xodgest saiamiecneriten ter! 
ae ‘ Rees ees ee ee wee 
stat ‘ate 
Sate aha ie 

















Be i a ala iti eee Tene me eee itn a 
= ny aohers is " 
wi eoer 





35057 

PEOPLE OF THE STATE OF ILiINOIS, 
Defendant in irror, 
Ve 


ALBERT HOFFMAN, ROBBAT VAN NESE, 
and ROBERT REED, 


Pleintiffs in Error. 





26 4 7 A, G a g* 
Opinion filed Jane 20, 1932 


WA. JUSTICH FRIEND delivered the opinion of the court. 

The defendants, Albert Hoffman, Sobert Van Ness and 
Robert Reed, were charged in an information filed in the Municipal 
Gourt of Chioago with keeping a coumon gaming house, and permitting 
certain persons to gather and play = game of chance for soney. The 
information is based upon a violation of Paragraph 305, Chapter 38, 
Gehill's Hevised Statutes for 1929. The arrests were simultaneously 
meade in the same place, and all three cases were tried together in 
the Municipal dourt pursuant to « waiver of jury by each defendant. 
At the conclusion of the hearing, the court found all of the defend- 
ants guilty, denied their motions for new trials, and in arrest of 
Judgment, ond assessed 2 fine of $190.00 in each ease. iy the 
several writs of error, which were consolidated for hearing in this 
court, the defendants seek to reverse the judgments thus rendered 
ageinst them, 

It appears from the evidence, which is the same as 
to ail of the defendants, that police officers, George Nankowsky 
and Frederick Fertig, visited the premises at 950 West Madison Street, 
in the City of “hicago, on December 17, 1930; thet said premises 
consisted of a cigar store and back room; that about five sen were 
present in the cigar store, and feed, who wes standing behind the 
counter, together with the defendants, was examining some sheets 
introduced as stete exhibite #1 and #3, which Reed was checking in 






_ ORTLET 20 ERATE wn 
etOrTE ae RisconeSh fiat | 


weten BD srvtate os 


Z é % Tee og wide 
anes 208 << best? otmico 
ss SRR SoR5) gh PY ae Sew 





tuned oft te noinico eft Dereriiot reas aortsgs gowns age sitisadtin 
Bae pest wet sisdo? mie sueerd se onsdeced ehinodtanie add 





<bagreb oft te Ils bawet #iwon ots ‘aatued ey , 
te feerye at bar yeletet won vet coattve tote Sokmeb Wxestey ete 
ott ye seco Hoag mt Ha saced to ents eT 1 








hoasiaer esnit ee edt enteyt ed wee witay 


. fe Ome edt ot doide ‘stonohiee ‘oH? mart depdw a ies ‘hae RA Gn 
Wiwwodesy sytes) getoeltto settoy baat r es ieee eld a 4 
feet? acaibak tae? C88 ts heastanys, ene begins « on " * soba FP Ses Tenge 





otem aoe evil suede Set {suet xond bre etre ware % wi skeaoo- 
ect hatte’ quttaobe wr or ,Sn0% tia \exots tonto wat at tmeue — 
steeds unos gainimaxe osw yatachasteb we asia roitogot ot baMoo 
| A ation wow beet dotsly ot tes J erate aeore ee Deoubortal — 










- 2 «= 
the presence of the persons atanding at the counter when the 
officers entered the premises. “ankowsky testified that he svoke 
to Reed and inquired how long he had been running » handbook there, 
to which Reed replied, "We have only been going here » short time." 
The witness described the states exhibits as jockey sheets, contain- 
ing the names of horses, the numbers of the races and the lengths 
of the distances to be run. The witness saw no money passed and 
heard no betes being mode. ankowsky testified further that after 
interviewing Keed, he walked inte the room te the rear of the cigar 
store where he found the defendants Yan Nese and Hoffaan and thet he 
heard these two defendants state to Officer Hoffwan who alse accom 
panied Mankowsky and fertig, that they hed been running » handbook 
on the premises for about six months, 

Officer Fertig testified that he secompanied Mankowsky 
when the arrest wee ade; thet there was » crowd of about five sen 
in the cigar store at the time the officers entered; that there were 
two telephones in the ameli room back of the cigar store where 
defendants, Van Nese and Hoffman, were found; that Yon Ness seid 
they had been running « handbook for about six months; that he, 

Van Neas, answered the telephone calle and took care of the service; 
that the defendant, Hoffman, told Officer Hoffman that he was the 
owner of the premises and had been running a handbook there for 
about six months. 

Albert Hoffman, one of the defendants, testified that 
he had been engeged in selling cigars et 950 vest Madison Street for 
about six months prior to hie arrest; that to his knowledge, a bet 
wae never solicited or made in the cigar etere or in the back room; 
thet he made none of the notations on any of the sheets offered in 
evidence by the state as exhibits #1 and 2, end denied stating to 
Officer Mankowsky thet he hed been running » handbook for six months. 
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Sefendent Van Wess testified he was employed by 
Hoffaan es 2 clerk in his cigar store located at 950 Yeat Medison 
Stree}, and denied having ever seen statels exhibits #1 and #2 prior 
to the trial, or making eny of the notations or figures upon any of 
the sheets; that he was standing in the beck room with the defendant, 
Hoffman, when the arrests were made; that he did not hear Hoffman 
atate to Officer uank owsky that he, Hoffman, had been running 5 
handbook for six months or any other length of time; that the two 
telephones in the rear room were intended for incoming as well as 
outgoing calls. 

Defendant Reed testified that he waa also employed by 
Albert Hoffman as a clerk in the cigar store and stated he was busy 
behind the counter weiting on customers when the arrest was meade. 
The wktness denied anking any notations on the face of exhibits /1 
and #3, and stated he had never made or solicited a bet upon said 
premises and had never seen any other person aaking or soliciting a 
bet. Reed denied telling Officer Mankowsky that he had been running 
a handbook upon the premises. 

States exhibit (2 ia « printed sheet bearing the head- 
ing “Jefferson Pork", and contains six columns, in each of which 
appears the namea of horses, together with their jockeys, «nd the 
weights allotted to each horse. At the head of each column appears 
the mumber of the race and the distence to be run. Part of the 
reading matter in each column appears te be printed, in addition to 
which there are eritten notations aad figures evidently inserted by 
pencil or pen. On the back of exhibit #2 appears states exhibit #1 
eontaining three columns of figures, which are unexpleined in the 
record. 

Ag grounds for reversal, it is first urged that the 
" findings and judgment of the court are contrary to the weight of the 
evidence. Oefendants argue that the corgus delicti of the specific 





7 
q bwypdqne saw af DOLIAFUes es AKT PARDEMBOK oo cocony gilt 
Gentood. 1907 08S FH LOVvDEL OTOTe THRE Aad at KOLO 9 On, MomEDO 
ge amy Sh dna Lo at idadee eletets, mace sore aE OP hase shoots 
<taabamnet ode phe een sank ote at : aneennadal aa 
anehtoh toot ¢om ba ov todd jedan orew oteenke ade mods memtel 
2 yakanes aod bed —aeq lee Ad felt yayyORAAy OROLIRG OF OF ade 
ont ody tusit pomat te diqani radto yee to sditanm ate, cot doodband 
. em Liew ae gadeoont wo? bebeenteed ote BOUT. a ee 
eibnatan onic caw sf tit bekidine? Beek tambaeReG.. 6.94) ‘psihah 
Sct die tials dasa anita ieaeidada aaa 
sthun zav tee es odd godw ovamotare ab gaithew weteseg. edd bathed 
Be etidddxe Yo vont ett ao seaitades wee gtbinn fekonb eamapte edt | 
hinn noqw f96 » hesiolins so shen Taved ded eM Datta bao, Sth hme 
& pabtiotion xo gainer anaroq tedto yas soos saves bet bas eedmeng 
gatamen aeod hol ad ted? ylevodtek re0l?tO gmktia duigenansiniediin: 
<n 1h entenabindeltas hbsiabi & oa ch dedaiien ante fs iit Yad 
tebds. te dose ot ,anmsloo xe eatedone ban. cfs moen80Ut aa | 
ont bar ,OvMect tots hbo cadtogos ysopttet To cpm amt, : 
exescge amake> sone ko hae ¢it 2A .aptodl wose oF fol 
edt Yo Pxei ttt od of vomateth ode ban seat gap nee ? 
ot neitihen ai ~betukiy wt of exceuys omekos dbne @i tatteam gatbact | 
W Seonennd Ysaodive somwydt bao enodtoron ast tiny oxe exaddAptse 
ih O26 tiny eetete atronan 1 ttdidne to oad act a0 sae 1 Lhomne ; 
ht ak benkelexeny ose debe ee: Se a 












































| ith shite beatantanien Se dinieapnin mistintin ei eine f 
eda te tiles Md of eraxtaos one dus9s edt. Ro tenahe, ae Syme ; 
eittnege edt to Lesseb syasoo od? tort oupee ebanbneted .eomeht 





o4-« 
offense of keeping 2 common gaming house as defined by the statute, 
is the actual and overt act of *keeping* or superintendence of the 
premises described in the information for the illegal purpose; and 
that as an essential prerequisite to a valid convicition the evidence 
must show, beyond 2 reasonable doubt, that the defendants actively 
and overtly exercised the care or managenent of, or had custody or 
superintendence or control over the premises for the Lilegal purpose, 
In thie connection it ia urged that the slleged admissions of the 
defendants are the only proof in the record of the gsorous delicti 
and the only evidence showing thet « common gaming house had been 
kept and that defendente had custody or control or charge of the 
premises. We cannot agree with thie conclusion, horever. the un- 
disputed evidence disclosed that Hoffman was the owner of the 
premises, that Reed and Yan ess were employed by him and that all 
three were present when the arrest was made. fhe croof further 
shows that keed was behind the counter, either checking or examining 
the Jockey Sheets in the presence of five men, congregsted there and 
that Hoffman, the owner, and Van Nees, his clerk, were in the back 
room with two telephones there installed to reeeive cslis in con- 
nection with the enterprise. These are 2il circumstances which were 
properly considered by the court in connection with the testimony of 
the officers as to the alleged admiseions and were competent to 
@stablish the sorous delicti. Steveng vs. Pegpie, 67 111. 687. 

It is also contended that extra-judicial confessions 
alone may not be used to prove the corpus delioti and People v. Neruda, 
314 ill. 537, is sited to sustain the proposition. In that case 
there was no evidence other than the admission of the defendant to 
a police officer. In the instant case proof of other circumstances 
was made, and sa stated in the Maruda case, "It (the gorpug delicti) 
may, however, be proved by circumstantial evidence, (fsempbel] v. 
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People, 159 111. 9; Peoule v. See, 258 id. 152; People v. Goodwin, 
363 id. 99), and an extra-judicial confession may be considered, in 
gonnection with other evidence, to establish the gorpus delicti, 
and if the evidence of other facts and cirownstences so fully cor- 
roborates the confession as to show the commisaion of the orime 
beyond a reasonable doubt, may be eufficient (Jobngopn v. People, 197 
Till. 48)", Hoffman wee the owner: of the premises, Yan Wess wae 
employed by hin and heed, who was present behind the counter in the 
front part of the premiacs was also Hoffman's clerk. These 
undisputed facts, together with the presence of gambling parnyphanelia 
upon the premises are circumstances, outside of the admissions, which 
the court properly considered in determining whether defendants had 
custody or control of the premises, and whether 2 common gaming house 
wae kept. " 

It is further urged that the guilt of defendants was 
not esteblished beyond a reasonable doubt, secause sli three 
defendants testified in their own defense ond denied the testinony 
given by the officers. Thermere conflict of testimony in « criminal 
ease, however, depending upon the credibility of witnesses, does 
not as « matter of law raise « reasonsble doubt. 
68 Ill. 460; People v. frickgon, 338 fll. 543. 

It is inetly urged thet there is « fatal error in 
the finding of the court. the information filed is 2 ene count in- 
formation, alleging in aubstance thet defendants kept a common gaming 
house end therein permitted certain persons to come together to play 
ot a game of chance. lased upon thie information, the court made 
the following finding: 

*The court finds the defendant pats in waanner 

Sereine therefeter iS is ordered that the sane be entered 

of record herein." 
it hae been held thet a jury's verdict ie sufficient if the intention 
of the jury cen be ascertained with reasonable certsinty, and ail 
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reasonable intendments will be indulged in to sustain the verdict, 
People v. Quesse, 310 Ill. 467. It has likewise been held that o 
judgment of conviction for visiting a place used for cock-fighting 
is responsive, which finds the defendant guilty of a violation of 
Section 52, Chapter 38, of the Iilinois Kevised Statutes in manner 
and form as charged in the information, and thet a finding that 
defendant was guilty of an offense for which he was not aherged, 
namely “cock-fighting" ,may be rejected as surplusage. In Armstrong 
ve People, 37 tll. 459, where the trial court in entering 2 judgment 
upon a verdict in a criminal case, which found the defendant guilty, 
and in addition to fixing the term of imprisonment, which it might 
do, also imposed a fine which a jury could not do, adopted the entire 
verdict, it was held that the court having the power to impose the 
fine, its judgment would be none the less valid because of the 
adoption of the smount improperly fixed in the verdict. The court 
seid, "This part of the verdict then, must be held as surplusage, 
and as such, not vitiating the other part which the jury properly 
found." Under the authority of these decisions, we are of the opinion 
that the words in the court's finding "first count of the" may be 
disregarded as surplusage, thus eliminating the objectionable 
feature of the finding. 

For the reasons herein stated, the judgment of the 
Municipal Court will be affirmed, 

AFFIRMED. 


HESEL, Ped. AXD WILSOR, de GORCUR. 
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PROPLE OF THE STATE. OF ILLINOIS, ERROR TO 


Defendant in Error, 
Ve 
ROBBAT VA NESS, OF CHICAGO. 


Plaintiff in Error. 264 I.A. 62° 


Opinion filed Jan. 20, 1932 


MUNICIPAL OOURT 


MA. JUSTICE FRIEND Gelivered the opinion of 
the sourt. 


This case is consolidated with Gases No. 25057 
and Ho. 35059. The facts in all three cases are the same and the 
eonclusions renched in Opinion No. 35057 sre applicable to 
this proceeding. The judgment of the Municipal Court wilh be 
affirmed. 


AFFIRMED. 


HEBEL, Ped. AMD BILSON, J, SONCUR, 
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PEOPLE OF THE STATE OF ILLINOIS, ERROR TO 
Defendant in Error, 


MUMIGIPAL voURT 


Ve 
ROBERT REED, OF SHICAGO. 
reg 
Pisintiff in Error, ic 6 Se iy 6 2 a 
Opinion filed Jan, 20, 1932 
MAR. JUSTICE FRIEND delivered the oninion of 
the court. 


This case is consolidated with Cases No. 35057 
and lio. 36058. fhe feets in all three eases are the same and the 
conclusions reached in Opinion Ho. 55057 ere applicable te thie 
proceeding. The judgment of the Municipal Court will be 
affirmed. 


AFFIRMED. 


HESEL, ©.d. AWD WILSON, J. GOSCUR, 
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35067 
FRED J. JAMES, 
(Plaintiff) Appeliee, 









Ve 
FRED BOWRA and L. A. WELLS and OopK comwry. 
Glsisies as’tre maereene 
ness as BROTHERS, 
964 1.A. 629 


(Defendants) Appellants. 


Opinion filed Jan. 20, 1932 


BR. JUSTICR FRIEND Gelivered the opinion of the court. 

Plaintiff brought suit in the Superior Jourt of Cook 
Gounty against defendents, two of whom are co-partners, for damages 
sileged to have been sustained by him on October 4, 1929, while on 
the premises of defendants, Welis, caused by the backing upon plain- 
tiff of an automobile which wae driven by the defendant, Bowra. The 
jury found all three defendants guilty and assessed the plaintiff's 
damages at $5,900. 

fhe declaration, consisting of but one count, alleges 
that the defendants, “elie, conducted « garage, and as a pert thereof 
maintained a pit with runwaye for the purpose of permitting mechanics 
to work underneath automobiles; that plaintiff drove his car on one 
of said runways for the purpose of heving work done by said defend- 
ants, %@lis; thet the sutomobile of the defendant, Bowra, was then 
and there standing upon said runway adjoining that occupied by 
plaintiff's osr; thet Sowrs was sitting in his automobile, which 
fact was unknown to plaintiff; thet plaintiff was standing on a 
runway directing Yells as te work to be done on plaintiff's oar 
and was in the exergise of ordinary care for his own safety; that 
it was the duty of Sowrs to exercise reasonable care in the operation 
ef his automobile so as to avoid injury, and the duty of Wells 
to exercise reasonable care in and about avoiding injury to plain- 
tiff while he was rightfully and lawfully upon their premises, and 
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and to warn plaintiff thet the automobile of defendant Sowrs was 
eceupied and about to be opersted and moved; that defendant Bowra 
negligently and recklessly drove his automobile there, and the 
defendant Wells carelessly and negligently failed to give plaintiff 
amy warning whatsoever, prior to and at the time of the sccident 
that the automobile of Bowra was occupied and about toe be operated 
and driven, and by reason of the joint negligence of the defendants 
as aforesaid, the automobile of Gowrea was driven upon ond against 
plsintiff with great foree and violence, causing him severe injuries. 

To this declaration, the defendants filed 2 plea of 
the general issue, and the defendants Wella also filed a special 
ples denying rosseasion and operation of the sutomobile which caused 
the injury. 

The essential fects disclose that the defendanta. LeAe 
Welle and H, TI. “ells, co~partners, doing business as felis Brothers, 
were engaged in opersting s garage at 8719 South Chicage Avenue, 
in the City of Chicago, which was located on the north side of the 
atreet facing the southwest, and set back about 40 feet from the 
sidewalk. In the space between wes a yard about 125 feet iong. To 
the right and outside the entrance of the center door of the garage 
was & pit 24 feet long, 16 feet wide and 44 feet deep. Over this 
pit end level with the ground were two runways, or skids, running 
northeasterly and southwesterly. ‘ach runway consisted of two 
tracks, which were made of I-beams &} inches wide with » flange 4} 
inches high to sccommodate the tires of automobiles. Each runway 
was constructed to hold two oars at the seme time and was used to 
@neble mechanics to work underneath the cars. A railing and side- 
walk 24 feet wide extended the entire length of the pit on the 
north side, nearest the entrance to the garage, and immediately ad- 
jacent to the pit. This walk was used by patrons who drove on the 
north runway. ‘Those using the seuth runway could step out of their 
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Gare onto the ground on the south side of the pit. From the center 
door of the gnrage, and extending across the front of the pit slong- 
side the wall of the garage was a walk from which several steps led 
to the bottom of the pit between the north and south runways. 

it appears that on October 4, 1929 at about 3 o'clock 
in + afternoon plaintiff drove his sutomobile into the yard in 
tront/ Wells! garage, and told H. T. Wells to look at his transmission 
and £111 it with grease. He was directed by Wells to drive onto the 
runways At that time another car was on the nearest or north runway 
up next to the garage. Plaintiff drove his car behind it on the 
game runway, but only partly over the pit, the rear wheels resting 
on the ground. Wells went inside the garage to get his tools, and 
while there defendant Howrs drove his ¢ar onto the south runway up 
next to the garage, to have the heater tightened. ‘ells had gone 
down in the pit under plaintiff's car and wae engaged in checking 
the transmission and filling same with grease. Other than Wells, 
no one was in the pit, and none of the motors were running while 
the work on either car was being done. When the mechanic working 
on Sowra’s car had finished, he went in to the garage, tut did not 
see plaintiff, Sowra then stepped into his car, started the aotor, 
looked into his back-vision mirror, and started back slowly. He 
backed up several feet, heard someone yell "Step", then pulled 
ahead and backed again, heard another yell, and put on his brakes. 
While ali of this was transpiring, felis was underneath plaintiff's 
Gar engaged in work on the transmissions 

It further appears from the evidence that while the 
work was being done on the two oars, plaintiff, without being observed 
oby anyone, stepped out of his car, walked around the rear end of it, 
and assumed a squatting position on the north track of the south 
runway in the rear of Gowra's car, facing his own automobile. While 


Riad, ee: 





redaes ont Bott othe edt te ebte ates ont ae | ber Ser cee © : 
-gu0in tie pit to taoxt sit eeetes antbactie bre .egeteR ede Rd toob 
Bod agate Letevor dotdy mort diaw s ane oastag, odd Yo fen ‘edt 


& ye 
Pare 


secenrs duos tas Sison oft avented thy of Yo matted ait of 





aS BD : 


doois'o © tude te ESEE ,? radetn9 AC tats araegya a ee ad soe 
mt bray sit edad elidomodue aid avoxh rebnbase, soowred ta ade 
jetosamadtiiry” ati satel’ ot oe ah 2 blot baz <u ‘ ite *\inoxt 
edt dno ovich of silo’ wW betootth ecm oH ones" 25 thy #2 Aidt haw 
Ynuur dfron to seoxnen od? go RaW x80 pie ‘a $ todd a 
oie ao ¢i batded 100 vid avoxb tiatesats aide) | sete of ome pol 
gaitest sisade <eex oct atta edt reve clase se ne « 
bas ,efoot aid ten oF eyaT ey ost ohtant t098 aihew 
Gy vena tuo edt ofao tad eth evorb sreoe bese gad 
aaoy ed eiiss »benodtdy tt xed ned ode wed et . sae 
ysttios to at begegas paw bas or) et tbtatade soba the at 
ailer nesld nice de s2a8a%y athe ome ; Lika bas pide C 
elite gn hans eser atotom ett to ens hae sta eat at 2 eon ono 0 
— pabitox olsadoam edt sod socroh gated ase Tae dt k9 e heze 


















Wwrans 
ea a 








ten bth tai gat of mi sioe edd + e* otwetl 
stBetey sbodatns’ fe got groes on i 


igi 
Wary 


stoten edt betrete «to etd otad baqgots ands orwell See 
oH yivole dond betaste dae yrort ia ne tetv—dond Co te : 
beLiug made ."ios8" Liny snosmos braed toot Lane oven oo Be 
eaodard eid ao tug bane tisy xedtonn brsed wings © Oe es Biome 
e'ttitalelg Ateonnobey sew alte’ wabtigonary bd bo =e % 
: motestueasct ode a0 ator mh y 
edt olLtdw tadt nonehive od? moxt exseygn tedeeat #f be ee all 
evterdo anied tuoris be gtitentada eee ond ot a0 meh 9 a "I 7 7 
sth Yo bas xaen ott bavors below .xo0 aad te typ, aqgata . eno 
rr oda te foarte tsx08 ode ao not iaoe yuiteaupe © bom 















=~ & = 
plaintiff was still in « equatting position, and about to get up, 
he saw Gowra’s car moving toward him about 7 or 8 feet away. ie 
yelled, but made no effort to get up or out of the way, and remained 
in this same position until the left rear tire of Bowra's car 
Game in contact with hie right foot, causing the injury complained 
of. 

No brief has been filed by defendant Sowra, but on 
his motion an order was here entered consolidating the two appeals, 
and ordering the brief of the defendants, Wells Srothers, to alse 
atend for the defendent jowra. 

So far as the defendants, Wells, are concerned, the 
gravemen of plaintiff's claim is that they failed to warn him 
of the danger that Bowra's car waa ocoupied, and about to be operated 
and driven. The defendants insist, however, that plisintiff failed 
to allege or prove that defendants had knowledges of plaintiff's 
dangerous position, or that in the exercise of ordinary care for 
plaintiff's safety, they should have known of it. 4% is undoubtedly 
the rule in this state that on demurrer « declaration is construed 
against the plesder, but after the vefdict all intendmentsa and 
presumptions are in ite favor; tht if « declaration contsine terms 
aufficiently general to inelude by fair and reasonable intendment, 
any matter necessary to be proved and without proof of which the 
jury could not have given the verdict, the want of an expressed 
averment of such matter is cured by the verdict. where, however, no 
cause of action is etsted in the declaration, and it is so defective 
that it will not sustsin a judgement, such defects may be taken 
advantage of on appeal or error, Sargent Go. v. Bayhlis, 215 111. 428. 
In the instant case, if the defendants Wells are liable for the in- 
juries sustained by pleintiff, the liability must be based upon the 
theory that they have comuitted @ wrong, or have neglected some duty, 
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and thet a direct or consequential injury has resulted from the 
negligent performance or omission of thet duty. The sole negligence 
charged agsinst these defendants is the failure to warn; there is 
no allegetion thet defendants knew, or by the exercise of ordinary 
care, could have known that plaintiff was in » position of danger 
in sufficient time to have warned him thereof. it would, therefore, 
follow that if defendants are not charged with such knowledge, there 
Gould be né duty on their part to look out for or warn plaintiff. 
A similar question arose in the case of Ncindrews v. 
G, be Se & Eo Rye Cog, 223 Ill. 352, where the declaration contsained 
but one count and charged that the defendant, without giving any 
warning to plaintiff, shoved certain cers sgainst the esr on which 
plaintiff? wes standing, as a result of which plaintiff was injured. 
In discussing the same point ae th=t raised in the instant ease, the 
court stated the rule as follows: 
"In actions of the character of this it is 
necessery to aver and prove three elements to make out a 
gause of action: (1) the existence of a duty on the part of 
the defendant to protect the plaintiff from the injury of 
which he complains; (9) a failure of the defendant to 
perform that duty; md (3) an in to the plaintiff 
resulting from such failure. ‘hen these three elements 
concur unitedly constitute actionable negligence, and 
the absence of any one of these elements, either in the 
declaration ‘tes renders the declaration insufficient 


to sustain a gment for negligence, even after the verdict 
sbue seas proof satenisan a enuse of action involving action- 


seh 193 Ill. 402; Ve 
Ai) ¢ aC 1a. Mis fazke v- ae it tee. 
3 « sufficient in the elarat on to allege 
that it is the duty of the defendant to do certain things, 
ag thet would be but the averment of a conclusion, but the 
doclavation must state facets from which the law will raise 
the duty.* 
In Meckey v. Northern Milling Go., 210 111. 445, plain- 
tiff's intestate whoms in the defendant's employ was lawfully upon 


@ certain sidetrack used by defendant, and was in the exercise of 







due care, when another defendant, not =» fellow servant of the plisin- 
tiff, pushed a car upon him, causing injuries which resulted in 
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Plaintiff's intestate death. The court held that the declarstion 
was defective and insufficient to aupport « judgment because it 
failed to show that defendent owed. Usckey some duty, which was 
violated, 
| In Vorrip v. Amerioa 1ge, 178 Ill. App. 
245, 1t was held that - declaration wag fatally defective which 
failed to state thet defendant knew or ought to have known in the 
exercise of ordinary care, that plaintiff, who wasiinjured, was on 





the runway in the performance of his duty at the time of his injury. 
Plaintiff admits thet it ie neceasary to allege and 
prove a duty owed by defendants to the pleintiff and apparently relies 
upon the rule of luw which requires an owner of property to exercise 
reasonable care for the safety of those who are invited upon his 
premises to transact business. This rule has ite limitations, however 
for as stated in Pougckner ve. Snkem, 251 Lil, 276, 2 oase cited and 
relied upon by plaintiff, “the duty to one who comes thereon by the 
owner's invitation to transact businesa in which the parties are 
mutually interested is to exercise reagonable care for his safety 
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Vigit." Therefore, in order to avail himself of the advantage of 
the foregoing rule, it was enocumbent upon plaintiff to prove that he 
agsaumed the position on the runway in the rear of Sorra'’s car at 

the defendant's invitation, and plaintiff seems to recognize this 
requirement of proof becouse he insists that Yella directed him to 
assume the position thus occupied by him when the secident occurred. 
we have carefully examined the abstract of record ag well as the 
record itself to sscertain the facts relating to this circumstance. 








It sppears from plaintiff's own testimony that when he 
drove upon the premises in question, the defendant, H. T. Wells, was 
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in the yard and plaintiff told him to inspect his transmiesion; that 
Welle directed pisintiff to drive onto the runwoy; thet there was: 
another automobile on the same runway in front of his oar, snd 
plaintiff ocoupied only se much of the runway as wee necessary to 
enable Wells to gain access to the transmission of the oar from the 
pit underneath the runwoy. ellis then proceeded te the front end 
of the pit iumediately adjacent to the garage where steps led down 
inte the pit, and while plaintiff was still seated in his oar, 
descended inte the pit to inepeot the tranamission. After Yells had 
disappeared from the view of plaintiff, the latter stepped out of 
his car on the left eide, where « sidewalk approximately 2 feet in 
width was provided for that purpose, walked around the rear end of 
hie ear and omto the I-beams of the runwey immediately to the south 
of plaintiff's o=r, there assuming the squatting position in the rear 
of Bowra's car, which he eeoupied for about 32 minutes, es he states, 
and until the accident occurred. 

With reference to the contention that Yells directed 
him te sesume this position, the record discloses the following evi- 
dence from which we quote at length: 


"Ge How, when Mr. “ells came, what hapvened after 
that? Whet did he do or sey to youT 


Ae He motioned for me to come on; to get off of the 
car and come around. I got out of the car and stepped around 
the runway - - next to my cars 


Qe And what efter thet? How did you come to get 
that close on the runway, Ur. Jamea? 


A. Well, there was no way to see under the car - - 
Mie JAQKBOR: Just a moment, if your Honor please. 


he - ~ from the north side on account of » walk 
running there. 


MR. SCOTT: 4. DAd you get any instruction or 
motion by word or mouth = - 
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MR. JACKSON: I object to thet. 
MA. BOOTT: G2. - = from Mr. Helis? 
Ae Yes, when he come - - 


MR. JACKSON; Just 2 moment. That is objected 
to, if the court please. . 


THE COURT; I sustain the objection. 

MR. BOOTT: Ge What did Mr. Wells do or say? 

Ae He motioned for me to come on this other 

G Did you do that? A. Yes, sir. 

UR. JROKSOR: I object. Just a moment. I move 
age Raho e ony: sale oth ps Fn ag around on the runway go out. 

THE GOURT: Yes. 

UR, JACKSON: But I will ask thet he motioned - <- 

THE COURT: ‘Stricken out. 


MR. SCOTT: G. Did he + ae to anything when he 
motiqned, to any particular place? 


MR. JACKSON: That is leading. This witness should 
be permitted to state, 


THE OOWRT: Yee, 

WR. SOOTT. G. het, if omything, did he point te 
when he motioned? Just deseribe the nature of his motion, 
will you, for the court? 

Ae For me to cone down te the pit, 

Qe Did he motion you where to come down? 


GR. JACKSON: Just = minute. 


runwaye 


Ae rv me to come around ec he could see me so I 
could tell him 4 I wanted him te do. 


MR. JACKSON; That last, if your Honor please, I 
move be stricken out as to whet he could do. 


THE COURT: That may go cut as to what he sould do. 
#R, SCOTT: Exception. 
Q@- hat did you do after that, Mr. James? 


Ae thy, in order to see him under the car I had to 
squat down on this runway. 
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Qn crose-examination, plaintiff further testified as 
follows; 


*Q. Did you get out of your car before or after 
he was there? 


& I got out of the car as he was getting down 
He motioned to me." ” ; 


, On redirect examination plaintiff's counsel interrog- 
Rea 

ated the witness as to this occurrence, and he testified further 

as follows: re | 


“Q. How did you happen to go out on this runway, 
x. James? 


Ae Why, I was beckoned to come out on the runway. 
MR. SOOTT: Q that? 
he Why, I was beckoned to come out on the runway. 
MR. SCOTT: Q. What? 


Ae 1 Was beckoned to come out on the runway. 
Wotioned for me to come out on the runway. 


Qo Whe motioned? A. lire “ells. 

% You want out there on his order; is that it? 

Ae That is the only way I could see hia. 

MR. JACKSON: 1 object to thet and ask thet be stricken 


BR. SCOVT: G@ Did he motion for you te come out 
on the runway? 


Ae Yes. 

MR. S00TT: That is ali," 

On re-croes-emamination the following testimony was 
further sdduced by phadintiff: 

“@. Where wos he when he motioned? A. ‘that is thet? 

@ Where was he when he motioned? 

Ae Goming down the pit. 

Qe And where were you? 4. In my Car. 


@. You don’t know whether he motioned to you to 
@ome down in the pit or any piace else, do you? 


de i was locking at him. I couldn't help but 
gee him. 





ee Seltisse? xodravt tiédadeds fio.tt 





a “a 
, ow 


<awOh yeittes exw od ee tee add ko tae to; ae: 






eo nt 


xadgudt bartaveos od ba - en eerie 








sents ott a6 #20 ome o¢ bametond now 3 aM o 
Dcuedeiicg det 





198 dutt ef station eid an orkid pa is aot 4 say eeerree dine 
«mit ee bives I Dphgoneiened “eh 






lie a ad 8008 ce 








Qe But you don't know where he was motioning for 
you to come, do you? 


Ae G@rtainly I do. 

Qe How do you know? 

‘Ae He was aotioning with his hands to come this way. 
Ge he was motioning toward hiaself? 

Ae Toward himself, yes. 

Qe He was going into the pit? 


Ae He was coming forward, like if I was looking 
at you. Yhat do I aay? 


Ge He wee motioning toward himself; is that it? 

Ae Yeu." 

faking thie evidence with every intendment most favor- 
able to plaintiff, it appears that the latter assumed a scuatting 
position behind Sowra’s ear on the runway, not because of anything 
that Yells hed eid to him, but pursuant to « motion made by ‘ells 
beckoning plaintiff to come toward him, Yella, while plaintiff was 
still seated in hia car above the pit, inte which felis was then 
descending. It would seem to be a rather strained construction of 
plaintiff's testimony to hold thot “ellis had directed or invited 
Plaintiff to assume » position on the I-beam behind BSowra's oar. 
It appesrs from the evidence that ‘ells was already in the pit under} 
neath the runway when plaintiff stepped out of his car, and that 
thereafter “ellis proceeded to werk on the tranasission of plaintiff's 
Gar when the latter voluntarily assumed his position on the I-beam 
to the south of where Yelle was engeged. The evidence is undisputed 
that while working on plaintiff's car, Yelia had his back te plain- 
tiff and did not see him. He evidently head no conversation with 
Wells while the latter wes under plaintiff's car, for plaintiff 
stated that "there was RO Gonversation between me and anyone else 
during the time I was squatting." In thie state of the evidence, 
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we are inclined to agree with defendant's contention that plaintiff 
not only failed to allege, but also failed to prove that Wells knew 
of the dangerous position assumed by plaintiff, which would heve 
necessitated « warning to plaintiff thet Bowra was about to operate 
hie car on the adjacent runway. 

The evidence discloses that when the mechanic engaged 
on Sowra's car had completed bie work, he told Sowre to go shesd. 
Bowra then stepped into hia oar, looked in the mirror in the front 
end thereof, and seeing nobody, he proceeded to back off the runway. 
There ia no evidence whatever, and it is not here contended, that 
either Bowra or the mechanic who worked on his oar knew, or hed any 
means of knowbng,that plaintiff was squatting on the runway. There- 
fore, in the absence of eny knowledge, there could have been no 
warning to plaintiff on the part of either Bowrn or his mechanic. 

It appesrs from this record thet the danger of Sowra'’a 
ear wae as open, obvious and apparent to plaintiff as it could have 
been to the defendant. Instead of taking a eefe position on the walk, 
which wae provided for that purpose, he ageumed a position more 
hazardous. In doing so he must have known thet ot some time or other 
Bowra’s ear would lesve the rack upon which it was atationed, and in 
the exercise of due care and caution for his own safety, he should 
have anticipated the possibility thet Gowra, obviously unable to see 
plaintiff squatting behind his car on the I-beam, might back onto him 
at any given moment. it has been held that a party has no right te 
knowingly expose himself to danger of an injury which he might have 
avoided by the uae of reasonable precaution. Im the absence of wilful 
or wanton injury on the part of the defendant, the plaintiff cannot 
recover in an action for personal injuries unless it appears thet he 
was in the exercise of ordinary care for his safety, Although it is 
true that the question of contributory negligence is ordinarily a 
question of fact for the jury, yet when there is no conflict in the 
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evidence and the court can clearly see thet the injury was the result 
of sontributory negligence by the party injured, it should not 
hesitate to instruct the jury to return a verdict for the defendant, 


| v. Oswald, 338 Ill. 270, and cases cited 
therein. 
defendants urge the further point thet plaintiff had 


sufficient time to step the short distance of approximately 32 feet 
thet separated him from the ground lesding to the runway, after he 
observed Bowra’s oar backing toward him, and that his failure to so do 
constituted further contributory negligence. In vier of our conclu- 
sion, however, as to the mein contention, we consider it unnecessary 
to discuss this assignment of exvexs 

We are of the opinion that plaintiff failed te allege 
and preve ‘a« esuse of action against the defendants, “ellis. fhere 
is no evidence in the record thot Howga at eny time before the acci- 
dent saw pleintiff, or thst he or the mechanic working on his car 
knew of plaintiff's position behind Sowra's car, snd therefore no 
liability is shown «s to Sorre. For the reasons stated, the judgnuent, 
which was rendered jointiy as to all the defendants, will be reversed 


with findings of fact here. 
REVERSED WITH FIRDINGS OF FACT. 


HEBEL, P.d. AND WILSON, J. CONCUR, 

FINDLEGS OF FACT: We find as matter of fact that no liability is 
shown by the evidence as to the defendant Bowra; thot the declarstion 
does not sliege and the evidence fails to prove thet the defendants 
Welis hed knowledge thet plsintiff was in «a dangerous position and 
therefore there could be no duty on their part to warn him; thet the 
danger inherent to the position assumed by plaintiff wes as open, 
obvious and apparent to plaintiff as it could have been to defendants, 
Yells, and thet in ssauming such position, plaintiff was not in the 
exercise of ordinary care for hia own safety. 
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£ Or 
FRED J, JAMES, APPEAL FROM 
Appellee, 
Ve SUPERIOR COURT 
FRED BOWRA, et al, 
Appellants. COOK COUNTY. 
OW APPEAL OF FRED BOWRA 264 Puy G29 


Opinion filed Jan. 20, 1932 


ME. JUSTICE FRIEND delivered the opinion of the 
court. 

This onse was consolidated with tio, 35067. The 
facts are the seme in both cases, and the conclusions reached in 
opinion No. 35067 sre applicable to this proceeding. The judg- 
ment of the Superior Court will be reversed with findings of 
fact here. 


REVERSED ITH FINDINGS OF FACT. 
HEBEL, F.d. AND WILSON, J. CONCUR. 
FINDINGS OF FACT: We find as a matter of fact that the evidence 


shows no negligence whatever on the part of the defendant Bowra 
as alleged in plaintiff's declaretion. 
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REGINA RUBENSTELK, 
(Complainant) Appellee, 
Ve 
WILLIAM DAVID RUBENSTEIN, 
(Defendent) Appellant. 





SUPERIOR COURT, 


COOK COUNTY. 


ie ae oe 4 
LA T | fo 6) 
aod L.A. 629 
Opinion filed Jan. 20, 1932 


MR. JUSTICE WILSON delivered the opinion of the court. 

This is an appeal from certain portions of a decree 
for divorce in favor of Regina fubenstein against the defendant 
William Dawid fubenstein. That part of the @oree from which the 
eppeal was prayed was the part allowing soliocitor's fees, master's 
fees and costs ageinst the defendant. No oppeal was taken from that 
part of the decree charging the defendant with the costs of the 
stenographer's fees and necesarrily that auestion is not before us. 

Counsel for the defendant insists that the evidence 
must be preserved by 2 certificate of evidence, or there must be 
a finding of fact in the decree eufficient to support the decree 
itself, le agree with counsel in this statement of the rule. The 
praecipe for record and the additionsl praecipe for record, however, 
are limited. We have not before us, therefore, s complete record 
and have no means of knowing otherwise, than stated in the brief of 
appellant, the fact thet there was ne certifiente ef evidence filed 
in the cause. We are of the opinion, however, that the decree itself 
Contains sufficient facts to support the decree. It is voluminous 
and extensive and contains « recital of oll the ultimate facts 
necessary to a decision, | 

The decree finds that the complainant end her minor 
child are in destitute circumstances and that the defendant is able 
to support and maintain them; that it became necessary for the 


™ 


eS 





ns * ‘ 
tatty ¢ 7 oe 
aa 


«MRUGO FOTASYE, 





. @ * ales saat (Si Ge cr ‘mi > ig 
e age i @ Rw: S a i Cy 
SSCL .CS .asb Hslit notaigqd 


ud sept 





“G#tves dt to solnigo edt bsrevLiab WOHdTe SOTPEVL th - 

astoeh s to eavigrod wleiteo mony suena a ak atet OPES *é " 
taebuotek od¢ tentaya atotenedut « tas i 

od} oiiie Hort Gereet edt to exew vad 

















ot te uteos ade tebe hak 6 
sau orO%ed tor al no iteeve ake “ | 
eowanite oH) doit etetecd Yaebastas ot” rab. at 

ia siesthnlélle, he Lecacbiah Se-'deanainin alia aeacta 9d Fal 
serool els trocgun of saozotYiun opsonb eit at oaat Ye gabled | 
edt .aivr eft to tuamatnte widt at Leetece dill oe 
etevewed .brovs1 rot setobety ieatisnsainid one -s we | 


tq, Jaded O8¢ a1 betare mart tenons pt heres 

| Bess paumbive Yo etepsritzar om gam ore - sal 
Mieetl eoreeh ont sodt sseronod stig bata ua 2 
weilmsloy et tl = .servsd edt Frocquis ot srost , 
etont etemitia oft ila to int door a: otneo 





- Be 
complainant to engage » solicitor to represent her and to expend 
moneys for the cost of suit, subpoenaing witnesses, and for master's 
fees. It contains recitals to the effect that the complainant ea- 
ployed a solicitor to represent her and that the soliciter performed 
services in and about the preparation and trial of the cause, as 
testified to in open court; thet the solisitor was an attorney at 
law and a sobicitor of long practice in the City of Chicago and that 
the services rendered were necessary, and that the fair and reasonable 
value of the services was of a certain amount. 

The master’s report, which appears in the record and 
was ordered by the praecipe to the clerk, and found in the record, 
goes fully into the facts as to the financial responsibility of the 
defendant and his ability to earn money, together with his various 
business transactions. fhe complete record not being before us, we 
assume thet the master’s report was filed and approved. fhe fact 
that it was filed is apparent because of the fact that it appesrs 
in the record under the praecipe order. te assume thet it was before 
the court and considered at the time the court fixed the solicitor's 
fees and the costs. Even though it were not, the court's decree 
specifically states that the court heard evidende and it was only 
necessary for the court to find the ultimate facts in its final 
decree. 

The Supreme Court of this state in the case of 


Szarowicz v. Sgarowiez, 338 Ill. 461 says: 


"The deoree is lengthy and we have set out what we 
deem the most bmportant parts of it because no certificate of 
evidence is embraced in the record, and the principal con- 
tention of defendant here is that there must be « certificate 
of evidence or the decree must contsin findings of fect 
 agenag. the conclusion reached by the chancellor. There 

no doubt of the correctness of that position, but the 
decree in this case contains findings of fact which support 
it. We deem it unnecessary to take the time to denwonstrate 
this by referring te the findinge of the decree which ve have 
substantially set ont in the former part of this opinion. 





~ & w 
baeers of bas vei tageetaes of sogtoilcs = ogsgae of tem 
e'astece tot bes ,ebansativ gnicasoydve ,tive te teas. edt to}. ayecen 
~we tanrtaigaoo oft fedd doette of? oF elationt entetnoo $1 aes? 
| pecrotrsq rediotioe edt ted? bas ted tneeengen OF ‘tedictlon « beyedg 
ge yoeuas edt To Lette ba noltereqeng edt tumde bas a geptvrse 
te yutotic a2 cow rotielloe edt tedt jtxvos asqe at oF ‘beltitast 
test tae ogseddd to yrtO oft at estonia anol te tetieddos « bas wal 
idenossss hae tik sit gadt bas ,yiesessen exow betobae aeoivres od¢ 
stavems aieéteo « to eow eovtveee edt to sulsy 
bas hseoer edt ai axseqqa deidw. ,froqes ieee O08 meaueeh ook 


_ Bae 












ed? to “WALchenogaes fodennad? edd ev as set. ase ins Ylist s9eg 
_avoktey etd tin xadtaged .yexow #xe ot we: eid ba sashaoteb 
ow ,ev Stoted gated ton Stooges efelowos adt .enotaqupaets agemky 
Pest oft .bevergge fas b5223 aan trocar ety i on * tt weal 
Stasyue 21 gad? toct of to Seunond troxeyye ab beset « asw 92 tate | 
ytoted gow ti tadd caucta, or stag eg tesery etd ebay, O89E ¢ 
e*xediciler edd hextt tapes od? omit add te begeblemoo bag txwoo et 
seTosh e'tiuee edt ,toa exew tf dpuode neve 28t8GD ont bas gost 
Use sx fh hae sbaghive brvet two odd tele eotets yiLeostioege 
feet ati sh ntost stamttiv att bass of tusoo edt vod yesesenes 


ae _ sorend 
Be, S080. 008 Gh Stade Bt te Hoh MRGNE WE je rene 











We think the position of defendant is not sustained in 
alleging thet the deeree does not recite sufficient 
facts to sustsin it. It is not necessary that the 
deeree should set out the evidence where the case is 
heard in open court on oral and documentary testimony. 


(ueore vs feeraenes tine 49 ill. 83.) The recital 
re ultimate facts is aT yen the 
Ve le ; Vo 

ae: B64 Goaher ¥. ae er 

Svens, 12 id, +) We nk the decree 
is Gase is not subject to the attack made by 
defendant that it does not contain wuttietent recitals 
te sustein it." : 





The decree being sufficient and containing a finding 
of the ultimate facts, it is not necessary to have preserved the 
evidence itself by a certificate of evidence, In addition, as 
suggested before, the onuse being heard on part of the record only, 
we may indulge in the presumption that a certificate of evidence 
waa filed, 

For the reasons stcted in this opinion the decree of 
the Superior Court is affirmed. 

DECAEE AFFIRMED, 


HEBEL, P.d. AKO FRIEND, J. CONCURe 
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THOMAS H. MONLILL, HERRY H. MoNKILL 
AND BANNIE E. MONEILL, Trustees 
under the Last Will and Testament 
of Thomas H. lieHeill, deceased, ) APPEAL FROM 
MALOCH Re. MGNEILL, CHERAILL #eneILL 

y+ ge WONEILi WOOD, ELLEN 





a. RS and THOMAS H. 9 P, 
re eres under the name, style GIRGUIT COURT, 
and description of MoNEILL SROS., 
Appellees, 
COOK COUNTY. 
: Ve 
STEIN THATILE GO., a corporation, 


3 Flay, Tee ee: fa 
Apoeliant. py O 4. i.Ae ‘@) 2 d 
Opinion filed Jane 20, 19332 


mh, JUSTICE WILSON delivered the opinion of the court. 

Plaintiffs obtained judguent by confession on « Leese 
dated Becember &, 1926, against the defendant, Stein Textile ¢o., 
a corporation. The lease in question expired December $1, 1929, and 
the judgment was for rent for the months of July and August, 1929, 
amounting to $800, plus attorney's fees of $20, August 16, 1929, 
the defendant entered ite aotion te vacate and set aside the judgment 
and, in supvort of its motion, it filed certein affidavits setting 
forth the defense as claimed. fhe judgment was opened up and lesve 
given to plead, the judgment to atand ag security. The issues were 
tried by a jury, resulting in s verdict in favor of the plaintiffs, 
upon which verdict judgment was entered in the sum of $820. After 
the entry of said judgment the defendant paid the sum of 1400 and 
this amount was credited on the judgment. From thie judgment, ae 
amended by sllowing the credit, an appeal was prayed and allowed te 
this court. 

Plaintiffs cslied as a witnese one Thomas H. MoNeili, 
who testified that he was the maaneger of the MeNeill Building at 
323-25 West Jackson Soulevard and identified the lease marked, 
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*Plaintiffs' Exhibit 1", aa the lease signed by the defendant to 
the premises in question. The witness further testified that no 
rent had been paid for the gonths of July and August and that ssid 
rent amounted to §800 and that the attorney's fee was $20; that 
subsequent to the obtaining of the judguent by confession £409 had 
been paid and applied om the rent; thet he had been offered a check 
for the July rent prior to the entry of the judgment by confession, 
but thet it had been refused, as it bore the notation, "fhis is in 
full payment for store at 317 #. Jackson Soulevard.* 

Dorothy Goldstein testified that she was secretary 
and treasurer of Stein Textile Company and that in April, 1929, she 
heard a conversation betreen MoNeili and her father and her brother; 
that MeNeiil told them he had « man who wanted to pay $550 in rent, 
but that he would give the Steins the preference and let them heave 
it for $509, and thet if they did not want to pay the $500 he would 
release them end they could move out; th=t when they moved out they 
tendered tcleill a check for the July rent, together with the keys 
to the premises; that they later received » letter returning the 
check. 

Issac Stein testified that in a converantion with 
Molieill he, MoNeill, told the witness and his son and daughter, that 
he had a chanee to get $660 for the store and thet he wanted the 
defendant to know, so that if they did not wish to sign « new lease 
they could look for another place. 

A witness named Hirsch testified that he talked with 
Weleill and was told by him that he could not rent the store for 
immediate possession and not until January ist, which was too late 
for the witness's purpose, The witness further testified on crose- 
@xamination thet he had seen s sign put out by the Steins to the 
effect that the premises were for rent; that he was not related to 
the Steins, but had business relations with them for « period of 
four years. 
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MeKeill, recalled ss a witness for plaintiffe, 
testified thet Stein's lease expired on the following January end 
that he telked with him with reference to renewing it; that he never 
told Stein he could move out; that the entire conversation wes vith 
reference to the renewal of the lease at the expiration of the then 
exisSing lease and that while he told Stein that he had other people 
who were interested in the store, he wreferred to keep his old 
tenante and would give Stein the first chance of renewing the leaee, 
The witness Genied that anything was said about immediate possession 
and nothing was eaid about hie having « tenant who wanted such 
possession. 

Defendant contends that there was = parol agreement 
between itself and the plaintiffs for the surrender of the premises 
and » eanceliation of the lease and thet, pursuant to such agreement, 
ite: moved out end vacated the cremises. This was a question ef 
fact to be submitted te the jury. The rule in this regard is found 
in the case of Alsohuler v. Sehiff, 164 Ill, 398, fhe court in its 
pinion, said: 

State NBG cop lhe fle yg oc Ran anyon gay A 
a sealed executory contract cannot be altered, changed or 
modified byparol agreement. This rule of the cowmon law 


has been adopted by this court and consistently followed in 
al line of unbroken authorities. {( 


Ve McOrey, 
20 Ill. i ae Broge Vv. 63 iv a Ve 
73 id. 5 beast Fe 90 id. ; fee 
Ve . 149 id. e a alad 

We hold it to be the law of thie State, that where 
it is not s t to alter or change the terms of = contract 
under seal, still lenving it in force, but where the object 
is to show that such inétrument has been abrogated, canceled and 
surrendered, the question is one of fact for a jury, and 
evidence thereon is «dmissible.* 


There is no question of estoppel in the couse, as claimed 
by defendant, because the proposition that the plaintiffs stood by and 
saw something done and made no objection, wes also 2 question of fact 
which was decided by the verdict of the jury. 
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The preposition advanced by defendant thut it was the 
duty of the plaintiffs to mitigete the damages by using due diligence 
to re-let the premises, is untenable. Im the first place, the action 
on the lease is for the montha of July and August. fhe defendant 
did not vacate the premises until about the waiddle of July. The 
obligation of the defendant to pay rent for this month is evidenced 
by the fact that it did pay said rent amounting te £400, which ns 
eredited on the judgment. The affidavit of Jacob Stein, president 
of the defendant corporction, stated thet the premises were vacated 
July 31, 1929. There did not remain much time tor the plaintiffs 
to obtain o tenant. 
ee ey had an opportunity of heoring the testimony 
of Hirsch thet hg/made inouiries with regard to leasing the premises 
and did not appear to give that testimony much weight. 
The lenge containe «2 provision: "That in ease the 
Legsees vacate said premises during the term hereby crested, the 
Lessor shail have the option, without terminating this lease, to enter 
said premises and re-let the same for the account of the Leesees.* 
Under this clause the lessorehad the right, if desired, to let the 
premises for the venefit of the lessee), - otherwise to permit them 
to remain vacant and hold the lessee responsible for the term. In 
the event the lesaore entered and re-let, it does not release the 
tenant from his obligation. <A provision similar to the one in the 
lease involved in this case is found in Hergon v. Onilshan, 214 Ill, 
App. 104. The court in ite opinion in that ease, said: 
is made, jah aemanaeentin. the penbons ion wneubenek ar tie 
Ismaiefer'ahe: origintn contract oti stende sud" she’senmnt™ 
ia liable on his promise te pay rent; thet mere «bandonment 
cnder such Cireunatanoes, the sere abandonsent of the pres 
iges by the tenant and re-entry by the landlord dees not 


give rise to an obligation om the landlord te endeavor to 
re-rent," 
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To the same effect see Hizgeh v. Home Appliances, Inc,, 243 Ill. App. 
418; Umited Cigar Stores Yo. v. Eriend, 257 Ill. Appe 359. 


We see no reversible error in the giving of the in- 
structions on behslf of the plaintiffs. 

At the request of the defendant the court instructed 
the jury thet if the plaintiffs requested the defendant to vacate 
and turn over the possession of the premises described in the lease, 
so as to permit the plaintiffs to rent said premises to another tanant 
and that the plaintiffs agreed with the defendant in consideration 
of such removal plaintiffs would release the defendant from ali 
further liability, then their verdict should be fer the defendant. 
This was the defense relied upon by the defendant, end the jury was 
instructed to the effect thet if they so found they should find the 
issues against the plaintiffs. By their verdiet the jury found other- 
wise. The verdict of the jury reeds as follows: "We the Jury find the 
iseues for the plaintiffs and assess the Plaintiffs’ damages at the 
sum of . «(Delilars.* 

It is wrged es « ground for reversesl that this verdict 
was 2 nullity. %¢ can not agree with this view. fhia court looks 
to the substance rather than to the form. fhe judgment from which 
the appeal was taken was complete; the demages were liquidated and 
certain. if the jury found the issues for the plsintiffs, the 
demages assesanble were #820, which constituted two months’ rent 
plus the attorney’s fee, The original judgment, however, in the exse 
was still in full force and effect and, by their verdict, the jury 
found the issues in favor of the plaintif# end in that regerd sustaine< 
the originel judgment. « Zyrreii, i235 lil. 
App. 472; Hall, et al, ve First Sat, Sank of Emporis, 133 Ill. 234; 
Morris et sl vy. Inylor, 199 Ills Apps 588; Nephom v. Internetional 
Packing Go., 213 Ill. 397, 
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Plaintiffs in the first iostance placed a witness 
upon the stand to prove the lease and the non-payment of rent; 
defendant followed with ites proof and plaintiff introduced evidence 
in rebuttal. Gounsel for defendant insists that defendant hed the 
Fight to open and close the argument. fhis contention might have 
had some weight if the defendant in the first instance had admitted 
the génuineness of the lease or non-psyment of the rent and proceeded 
to intweeduce his evidence, The burden wes upon the plaintiffs, hoveve: 
and we se@ no reversible error in the order of the court, granting 
plaintiffs the right to open and close the argument. Garventer v. 
Firat ®2tional Bank, 19 Ill. App. 549, 

We cannot say that any injustice has been done nor 
are we of the opinion that the trial court abused its discretion in 
directing the plaintiffs to open and close the argument. The 
questions of fact involved in the ease were decided by # jury and 
thie verdict acquiesced in by the trial court in entering its judg- 
ment on seid verdict. That court had an opportunity to see and hear 
the witnesses and to consider their relationship, each to the other, 
and the various circumstances in the case. 

We see no reason for disturbing the judgment and, 
for the reasons expressed in this opinion, the judgsent of the 
Gireuit Court is affirmed, 

JBOGMENT AFFIRMED. 


HEBEL, Ped. AND FRIEND, J. conoUR, 





~« 

© guangte 2 beonig eoinctet PTET oft AT ‘ath etatedt 
me a dik Lowe 

| <diiatedtamaleantandentenssed wor ot Insts odd mew 
ee feoubortal Mtiveiese bos toorg att dtae bow | 
- oe Bell taahneted tadt detent Saad : 
ered Hide nelvasteos sift Saou wit onase tan ance ot 

 pereiabs Set sswetexi ters? ode at trokaeted 
~manasalh foe tor oft Ye waieageaitaet to hecmad - res 
spin ii st i a ee ai aoe’ sidter vou 
+ aabnatns temevane is deoit nan ago of babe ea 
oe ea 
‘On teoh Noa’ ant sokdantad wie dodd you ? | aor 
‘mi Roitereeth ott Beads timed isixt add soit? netaige st ome ‘ 
Sit .tiomugre edt weeks Se aeqe of ettitutale oft 

sh Scie seed io al GAS a 
~gbut. wt) yetirsens wt frees faiss wt 1 a bncentupes 1 pesbewr elat % 
teed bac ene of Ytinuteoseo as bad Peues gedd Vaok 
_— Sd? Of fees oifeetiseler xiedd eenaeeed oF has | reine ae | 
“7 ; “sa ‘a cy CE SE: ar 


te oats ot Of 



































| e0ND0 ORDA ca ste gh om 


ae a enc 5. Ae OT TR EY | eGR el wes Md Jota en's en oe . 





. 7 


SIDNEY LYON, APPEAL FROM 
(Plaintiff) Appellee, 


" 
fe 
7 

x 4 

4 


MUNICIPAL COURT 
Ve 


AMERICAN AQOCEPTANOH CORPORATION, OF CHICAGO, 
a Qorporation, 


fitiim) mom, $264.4. 630) 


Opinion filed Jan. 20, 1932 


MR. JUSTICE WILSON delivered the opinion of the court. 

This was an action brought by the plaintiff Sidney 
lyon against the American Acceptance Corporation, defendant, to 
recover for legsal services performed at the request of the defendant. 
The cause waa tried before a jury, resulting in a verdict in favor 
of the plaintiff for $427.55, and judgment was entered upon the 
verdict. An appeal was taken from the judgment to this court. 

Plaintiff testified thet he was a practicing lavyér in 
the City of Chicago and that he received » communication from the 
defendant corporation asking him to look after certain tax matters 
and thet he talked with « Wr. Livingston, vice-president of the 
defendant company,and agreed with him to teke care of what was known 
ag the capital stock assessment of the defendent corporstion for an 
amount equal to 25 per cent of the amount of the tax. Fisintiff 
introduced in evidence » communicstion dated November 7, 1928, en- 
elosing a notice from the Tax Commiesion, addressed to himself. 
Plaintiff appeared before the Tax Commission at Springfield and 
gueceeded in having the tax cancelled. 

Livingston, testifying on behalf of defendant, stated 
that there was no such agreement and, on the other hand, Lyon had 
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taken care of the taxes for the previous year with the understanding 
that there was to be no further tax agsinst the corporation upon 

ite capital stock. Livingston further stated that Lyon was paid 

at that time §250 ond that the osnpital stock of the corporstion 

in the yeor 1927 was $1,000,000, ond that this was subsequently 
reduced to £250,000 in 1928, so that the tax would have been propor- 
tionately lower. The services rendered were for the year 1938, 

One Charles Kresseann, called ae a witness on behalf 
of plaintiff, stated thet he was connected with the State Tax 
Commission in 1928 end the records show that the capital stock of 
the gorporetion was still $1,000,000 and the assessment was £39,000, 

it appears from the testimony of plaintiff that 
the amount coliectible would have been $1,710.00 and that 235 per 
eent of this was $427.50, which was the amount of the verdict, 

The entire question was one of fact for the jury 
amd the trial court. 

Plaintif? denied thet under his agreement for obtain- 
int the canceliation of the 1927 taxes that there was an understanding 
that there was to be no further texstion on the capitsl stock of 
the defendant. 

Grossberg, # witness called on behalf of plaintiff, 
testified th=t he was » precticing lawyer and, in answer to a hypo- 
theticel question, stated that in his opinion between $500 and $600 
would be 2 fair value for the services. 

it is urged as » ground for reversal thet there 
was ¢rror in permitting the witness Grossberg to testify as to the 
fair and reasonable value of the services over the objection of 
the defendant. It is claimed thet the question should have been 
what was the ordinary and customary value of the services. The 
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court, however, asked counsel to point out his reasons for the 
objection to the question, end this wae not given as one of the 
grounds upon which the objection was based. The aevtion itself, 
however, was based upon a definite, specific contract and did not 
require evidence as to the value of the services performed, There 
is no force in the proposition that the verdict is excessive tnas- 
much ae pleintiff's ense is based upon a defhmite, specific agreesent 

The verdict of the jury and the judgment of the 
trial court thereon is binding upon this court as to the facts 
unless this court is able to say thet the judgment is manifestly 
against the weight of the evidence. We are unable to come to such 
a Gonelusion and are of the opinion that the judgment should 
be affirmed. 

For the reasons stated in this opinion the judguent 
of the Municipal Court is affirmed, 

JUDGMENT AFFIRMED, 

BEBEL, P.d, AND FRIEND, J. oCNCUR, 
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®. Le KNEBEL, APPE 
Appeliant, 
MUNICIPAL COURT 
Ve 
OLIVER FP. BARTLETT, OF CHICAGO. 
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Opinion filed Jane 20, 1932 


MR. JUSTICH WILSON delivered the opinion of the court, 
This is an appeal from an order entered on April 64, 
i931, vacating » judgment in favor of the plaintiff and setting 
ngside « verdict of the jury in favor of the plaintiff, upon « motion 
in the form of « writ of error soram mnobig. The defendant wos not 
present at the time of the trial ani the motion to set seside the 
judgment was wade and entered more than thirty deys after the ren- 
dition of the judgment. From the record, the petition filed in 
support of the motion, and affidavits filed on both sides, it sppears 
that the statesent of claim was filed January 15, 1929, and that on 
January 23, of that year the appearance of the defendant was entered 
by his counsel and demand made for « jury trial. An affidavit of 
merits was Tiled February 15, 1929, and on February 24, 1930, an 
order was entered diemissing the cause for want of prosecution. 6n 
February 27, 1930, an order was entered vacating the order of 
Gismiessal under a stipulation entered into between the attorneys 
for the pieintiff and the defendant. The stipulation reads as 
follows: 
"It is hereby stipulsted by and between the 
parties hereto, by their respective attorneys, that the 
above entitled case having been dismissed by error that 
rae’ one oe A tae placed upon the short csuse 
‘The court vacated the order of dismissal, but did 

















cS a 





: Bie Sis 8S iets Ch: ii MMR ain age 
pusioe bas rhisarete oat 6 wel a my ei figt ve 
aeitem © dons seh ttadsks od Yo mee At ge —? bed 


at hate aoLttien att Proven. ‘ak rai Fe , oe to. 

suescas tf ,eebie dtod ae bolit etivebitta bos alten oe te freqque 
fi jade bas ,G6GL .ik yreumet Dols sew atele te degmoda 

beretae eaw taabdsotieh aft to sanensergs it eet, txt be ok Yoenh 





' Mew, 


to fivebitte ax veers vrvi «x0 show Saane® fae Koemuos ed 


ae ,OBKL ot ‘eras’ moO Dax REL cai yreunéot beGtt aun etteen 





a .foktueseota Yo faow Tot eauco ot? gadaetmodh hexstaa ecw x9bt 
Yo 18hte edt yattsony hovedao eau uebeo me <OBex 58 yeaundet 
eyrrietis ait amaented etal beratiroe AotdsLugite * robes Lsoulm 





ee abaet avideiuetae od? .tanbasteb odd tn Yekantede ae cot 





bib tud .Lonsiweth r6 xebxe edt oexsonY trmoo ade 





-~Z- 
not place the cause upon the short cause calendar, and instead 
ordered it returned to ite regular place on the calendar. The order 
of the court as it appears, is as follows: 
nen Ry OR RAST ES te 
regular place on eal." 
Ho question is raised ss to the form or meaning of this order. 

The case evidently went to the foot of the docket as 
4¢ appears upon the Municipal Court jury calendar issued and printed 
in Mey 1930, which was made up after the order <«triking it from the 
short osuse calendar and ordering it returned to ite regular place 
on the Gilendar. December 8, 1930, upon a call of the calendar, 
the cause was set for trinl on January 8, 1931. Om thst day it was 
continued to January 9, 1931 end again to January 19 and again te 
January 20, at which time the cause was tried ex parte and « verdict 
rendered and judgment entered against the defendant. Weither the 
defendant nor his attorney appeared on December 8, 1930, nor on any 

bias the dates following. 
"i March 26, arene Gofentant filed his motion to vacate 
| _satd judguent and verdict. “Fone. petition filea states. defendsnt 
~@ good and meritorious de w 
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@ statute of F Amitetions. jit 3 ia defendant's contention that 
the court order striking the ne wane ‘een the short cause calendar and 
ordering it returned to the regular jury cnlendar should be construed 
as requiring the clerk to place it on ssid jury calendar after the 
defendant had been notified in accordance with section 31 of the 
Practice act and that the feillure of the clerk so to do constituted 
an error of fact requiring the trial court under section 89 of the 
Practice Act to set aside the ex parte judguent. 


Section 31 of the Practice Act provides as follows: 





*If # suit which is upon the reguler onlendar 
shall be placed upon the *Short Cause Calendar,’ it shall 
be stricken off the regular trial calendar and shall not 
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-_ be thereon, except upon notice to all the 
other parties to the quit, his, or their agent or attorney.* 


There is nothing in the record from which it ean be 
inferred that other than the reguier practice was followed and that 
when the cause was placed upon the short cause calendar it was stricken 
off the regular trial celendar, It still remained upon the docket, 
however, and the docket should not be confused with the trial 
ecnlendar. It does not appear that the oause was placed uron the 
regular jury calendar, then being heard, but did appear upon a sub- 
sequent calendar printed after the order striking it from the short 
Gaus¢e calendar, 

Beotion 29 of the Bractice Act provides that in the 
event guch a cause is taken off the short cause culendar it shall, 
wnlees ordered by the court, go to the foot of the docket. In the 
event it was placed at the foot of the docket it would necessarily 
appear upon the next regular printed oslendar in ite order. 

| While the order under consideration in this cxuse wae 
to the effeet that it was to be returned te ite regular place on the 
eslendar, never-the-jess, as a antter of fact, it was redocketed and 
appeared upon the next regular trial eslender. This court in the 
ease of Hocenthal v. Bald, 252 111. App. 383, said: 

"In atriking the case from the short cause calendar 

the court hed power to anke euch direction as it might see fit, 
We find no rule of the municipel court regulsting the dispos- 
ition of short cause calendar cases when they are stricken from 
thet calendar, Im the light of these facts, we muat sonstrue 
the order as a direction to the clerk to place the seuse on 
the next jury calendar, succeeding the February, 1927, jury 
_@alendar. In ordinary procedure such would have been the 
course the cause would have taken." 
This appears to heve been the course which the case under advisement 
followed, 

Section 31 provides that when a cause ie stricken off 

the regular trial calendar and placed upen the short eause calendar, 


4t shall not be returned to its place upon the regular trial calender 
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without notice. In our opinion this does not cover the present 
situation, inzsmuch as the cause was not returned to the regular 
Colandar, but redocketed and appesred in ite regular order on the 
next printed reguler trial culendar, 
it is insisted by counsel for plaintiff that, by the 
atipulation entered into, counsel wae presumed to be in court and 
have knowledge of what took place. This court in the case of 
Baldwin v. Economy Furniture Co,, 70 Ill. App. 49, in ite opinion 
says: 
"any writing filed in the papers in the cause by 

fa sbYenss"sbisaSnare ot senouts'a"sefies'wy ths "sety 

in the cause, aust be treated as a sufficient appearance 

by him for all purposes," 
The facts involved in that conse centered sround « stipulation 
reinatating a cause and placing it for triel. It may well be orgued 
that by stivulating to have the cause reinstated, it became the 
duty of the defendant, by his counsel, to know what that order entered 
was pursuant to that stipulation. There is considerable force in the 
argument that, by entering into the stipulation, counsel waived any 
notice of what tock place in the court pursuant thereto.. It is not 
necessary, however, to pass upon thie question becsuse it is admitted 
by the affidavit of Sernstein, counsel for the defendant, that he 
was notified on January 9, 1931, that the cause had been reeched for 
trial and continued one week and thet he appeared on Jenuary 1éth in 
Room 1121 and could not find the cuse on the cnil and was unable to 
locate it. The affiant Bernstein, counsel for defendent, stated 
thet he went to the clerk's office and that the file ese missing. 
Goldberg, attorney for the plaintiff, in his affidevit filed in this 
Cause etates thet the cause was ¢alled for trial December 8, and 
then set for trial on January 8, 1931, and thet he called counsel for 
defendant and informed him of that fact. It appears from the record 
that the cause was continued thereafter on three different occasions. 
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it is our opinion thet defendant, by hie counsel, 
had actual knowledge of the fact that the cause was called for trial 
and that, even though no written notices was served upon defendant 
of the fact that the cause wees upon the regular trial cell, neverthe- 
less, defendent, by his counsel, had actusl notice of that fact. The 
Gause wae reinstated February 27, 1931, and was not reached for trial 
on the calendar until nearly a year thereafter, During this period 
of tine defendant and his counsel apparently made no effort to 
aseertain the condition of the ease. ven after having been notified 
of the fact that it was upon the trial calendar, apparently only 
a perfunctory effort wae made to ascertain the real facts about 
the situstion. Sven though the files were in the office of the 
clerk, information could have been head from the docket or by calling 
counsel for plaintiff by telephone or by an examination of the 
triel calendar. 


This court in the esse of Shicezo Neter Purifying So. 
v. Palmer Floor Sompany, Gen. co. 34901, (hot yet reported) in its 
opinion, said: 


"It thus appecrs from defendant's own petition 
that its counsel lacked diligence in following the — 
and ageerteining for Po cncdhen yer 5p #8 it waa his duty to do 
cmon the con by him to have been agreed 
to, procured by “ty panantit ‘s attorneys as stipulated. 
the petition discloses that seversi months intervened between 
July 18th, the date alleged to have been agreed upon between 
counsel, and October Sth, when the cause was heard. fhere 
are no specific that plaintiff's attorneys had 
anything to do with the ‘disappearance’ of the files in the 

Rg If it be true that the files could not be found, ~ 

defendant's attorney could have ascertained the status of 
the ease by calling plaintiff's attorneys, or consulting 
the court's docket or the clerk's minutes, and his failure 
to ascertein the fects from any of these sources indicates 
& clear lack ef diligence. Section 89 of the Practice Act 
was not intended to correct errors of fact predicated on 
allegations such ss these," 


There does not appear to be any sisprision of the 
clerk involved in the present proceeding, nor does there appear to 
be any fact of which the court did not have knowledge which would 
warrant the granting of the prayer of the petition. The order 
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entered by the clerk was the order of the court and conformed in ell 
respects to that order. The position teken by defendant, viz., that 
the order striking the csuse from the short couse calendar and order- 
ing it returned to the regular cniendar should be constmued es 
requiring the clerk to see that the defendant had been notified of 
thet fact, is untenable. ‘here was no obligstion on the part of the 
clerk to see that notice wes served and there wae no @bligetion 
wpon the court to require notice. Moreover, the eause wee not 
etricken from the short cause calendar, but had been dismissed for 
want of prosecution and was, therefore, no longer upon any calendar. 
When the parties by stipuistion agreed to have it reinstated, the 
court had full power and authority to order it placed for trial upon 
the regular trial calendar, mesning thereby the next regular trial 
@alendar which followed in the regular course, 

For the reasons st«ted in this opinion the order .: 
of the Municipal Court is reversed and the cause is remanded with 
directions to expunge the order veeating the judgment and te teke 
auch other eteps as may be necessary in the cause in conformity with 
the views expressed in this opinion. 


ORDER REVERSED AND CAUGE RESANDED 
WITH OL RECTIONS. 


HEBEL, P.J, AND FRIEND, J, GONCUR, 
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PETER BRANGON and PXYTRONELA ERROR T 
BRANSON, all 
Defendants in frror, MUNICIPAL COURT | 
Ve ; 





4UGUST POCIIG and ANELE PocTUS, 
Plaintiffs in Error. 2 6 4 pak. G 3 yy 


Opinion filed Jan. 20, 1932 


UR. JUGTICK WILSOS delivered the opinion of the court. 
October 4, 1927, plaintiffs filed their stetement 
of claim slieging that the defendants were indebted to plaintiffs 
in the sum of $2,300.00 for goode sold, conveyed and title warranted 
to the plaintiffs, February 18, 1929, nearly a year and « half 
later, defendants filed their last amended affidavit of merits. 
June 5, 1929, the wause was reached for trial in ite regular order, 
a jury sworn to try the issues and « verdict was returned in faver 
ef the plaintiffs in the sum of $2,250.00 and judgment entered on 
the verdict, iiny 14, 1931, shmost two years after the judgment, a 
praecipe for record wes filed by the defendants and s writ of errer 
sued out in this court asking for . reversal of the judgnent. There 
is no bill of exceptions in the record end, consequently, we sre not 
concerned with the testimony, its weight or sufficiency. 
Defendants contend that the cause should be reversed 
for the following ressons: 
(s) Because the contract alleged was one between 
the plaintiffs and the defendant August Pocius slone and, therefore, 
he statement of claim can not support « judgment agninet both 
defendante: — 
(ob) That the mere signing of the name of Anele Pocius 
et the bottom of the contract does not make her * party to the contract 
and no judgment can stand ageinet her; and 
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(@) Theat the verdict and judgment do not conform 
to the plesdings and are inconsistent with the statement of claim. 
The statement of cleim charges that on or about 

the 27th day of June, 1927, in consideration of the sum of $2,300.00, 
the defendants conveyed and warranted to the plaintiffs certain 
goods, chattels and property, (setting out the items in detail), 
which conveyance was mde by « bill of sale, a« copy of which is 
attached to and made « part of the statement of olein, It further 
charges that the defendants covenanted and agreed thet the property 
was free snd clear of ineusbrence and vouched themselves as the 
true owners with authority to sell and dispose of the same; charged 
that the defendents did not have lawful authority to dispose of said 
goods, chattels and property, but thit the chattels were incumbered 
by & chattel mortgage bearing date of limrch 17, 1926; that the 
mortgagee, 2 Corporetion, ageerted ite title and took posseasion of 
said property, thereby depriving the claintiffs of the same; charges 
that the plaintiffs had no knowledge of the existence of ssid 
chattel mortgage. This statement of claim was verified, and ettached 
thereto was 2 copy of 2 bill of saie, from which it appears that 
August Poocius of the City of Ghicago, party of the first s«rt, in 
Consideration of the gum of 92,309.00 in hand paid, at or before the 
Gelivery of these presenta, by ‘eter Sranson and ‘etronela Yranson, 
has bargained and sold the chattels in question to the parties of 
the second part, and did warrant and defend the property and 
chattels against any legal claims or demands of any person whomse- 
ever, and signed, ‘August Pooius and An@le Foeius,” It was acknow- 
ledged by August locius clone. 

_ The affidavit of merits filed by both defendants 
jointly and sworn to, neither admits nor denies that they warranted 
the goods described, and neither sadmite nor denies th-t the inetru- 
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went aued upon is « true and correct copy of the bill of sale and 
alleges that they have no knowledge of the same; admits thet the 
defendants (plural) were the lawful owners of the property and chattel 
at the time of the sale and deny thet they did not zwn the property 
free and clear of inoumbrance. he defendants deny that the goods 
were incumbered by « chattel mortgege and deny thet the property was 
taken posséssion of under suid chattel nortgege end deny thet it was 
agreed that the value of the property wes $2,300.00. 

Plaintiff took the position that because the bill of 
gale attached to the statement of claim was signed by byt one of the 
defendants, that, therefore, the statement of claim can not support 
a judgment against both defendants, The exhibit attached to the 
atatement of claim, however, is no part of the statement of claim and 
should not be construed as part of it in the consideration of the 
question involved in this osase. either can it be made » part of 
the statement of chAim by reference. Gasen v. Firemen’s Inge oe 
255 Ill. App. 93. 

The statement of claim charges both defendants with 
having conveyed and warranted certain personal property and chattels 
to the plaintiffs, and the considerstion for the conveyance is suf- 
ficiently stated in the statement of olnim. 

We are compelled to indulge in the presumption that 
the evidence adduced upon the hearing of the cause was sufficient to 
establish the liability of the defendents with reference to the bill 
of sale. The statement of claim, by its allegations, while it may 
not be complete and may be defectively stated, is sufficient after 
verdict to support the judgment. fhe allegntions in the statement of 
olaim are against the defendents jointly and the defendants by their 
affidavit of merits fail te question their liability eas jointly liabie, 
4f liable st ells It is the duty of a defendant to raise » question 
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of misjoinder at the earliest opportunity, Defendants failed te do 
this, but joined issue with the plaintiffs, They can not now be 
allowed to raise this question for the first time. 

4m aetion of assumpsit will lie te recover for a 
breach of warranty in the ssle of goods and the action as made out 
by the statement of claim and affidevit of merits is such on action. 
The bill of sale, although reouired by the Practice Act te be 
attached to the statement of claim, is admissible in evidence, toget- 
_ her with ali the other evidence, to support the claim. ‘ve assume 
that the evidence heard, but not presented here, was eufficient to 
establish the obligetion of the defendants. 

Defendents rely wpon the case of Lancaster, et al, v. 
Eoberts, e¢ al, 144 Ill. 213, in support of the proposition that the 
faot that the name of Anele Pooius appears only at the bottom of 
the bill of sale and not in the body of the some, creates no liability 
on her part. ‘This case was before the Supreme Court, however, on a 
demurrer to 2 bill. te assume that the instrument was set out in said 
bill in haec verba, thereby becoming a part of the same. ‘Such is 
not the case here. The declaration in this case is sufficient in 
itself, partioulerly after judgment. ‘e assume that upon the trial 
proper proof was made establishing the liability. 

We see no reason for reversing the judgment and for 
the reasons stated in thie opinion, the judgment of the Muntecipal 
Court is affirmed. 

JDUGHERT AFFIRMED. 


HEBEL, Ped. AKD FRIEND, J. CONCUR. 
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MARGARET GALVIN, ) 
DEFENDANT LA ERROR, 





SUPERLOR COURT, 


Ve 
JAMES J. GALVIA, GOOK COUNTY. 
PLAINTIFY I ERROR. T o> 
264 1.A.630' 


Opinion filed Jan. 20, 1932 


MR. JUSTICE WILSOR deiivered the opinion of the court. 

dames J. Galvin, piaintiff in @rror, on October 13, 
1927, filed his bill of complaint in the Superior Sourt of Cook 
County against Margaret Galvin, his wife, defewiant in error,here, 
praying for a decree of divorce. Suunone was iesued and served and 
the defendant appeared by her counsel and filed her answer to the 
bill of complaint. February 25, 1928, notice was served on the 
solicitor for Margaret Gaivin, stating thet the complainant 
(plaintiff in error here) would ask to have said cause placed upon 
the contested divorce oslendar of the Honorable Judge Sabath, whe, 
at that time, was hearing contested divorce cases. 
, Subsequently, the Honerable “ebert #. Gentzel was 
elected as a judge of the Superior Court and on June 8, 1928, 
following his election, a notice sppeared in the Chiengo Daily Law 
Bulletin to the effect thet Judge Gentzel would hear contested 
divorce and separste maintenance cases from the calendara of Judge 
Sabath and Judge John J. Sullivan, comsencing June 11, and that the 
list of cases could be found on the calendar on Monday. The case 
at bar was published in the Chicago Daily Lew Sulletin on Juné 19, 
1928, as having been assigned to Judge Sentzel and was set for trial 
on June 20th. On that dey complainant, his counsel and witnesses 
appeared, but the defendant failed to sppear and « decree was entered 
and notice of such decree published in the Chicago Law Bulletin 
June 23, 1928. 
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September 31, 1928, defendant, by her counsel, served 
notice that she would enter her motion to vacate seid deeree. This 
motion stated that counsel for defendant would appesr before Judge 
Sabath and moved to vacate the decree, and on order was entered by 
that judge setting aside the decree. Subsequently Judge Sabeth, on 
motion of complainant, vacated the order setting aside the decree 
on the ground thet he did not have jurisdiction and, subsequently, 
defendant filed her bill of review before Judge Gentzel, osking 
to have aaid decree vaosted and to be allowed te be heard on the 
merits of the proceeding. The prayer of the bill of review was 
granted, the decree set aside and, sfter e full and complete hearing 
in which the complainant participated, 2 finding was hed in favor 
of the defendant and complainant's bill was dismissed for want of 
equity. Te this order complainant excepts and is now here on a vrit 
of error. 

The evidence presented at the hearing of the cause is 
not abstracted and is, therefore, not before us for consideration. 
We are concerned only with the question as to whether or not the trial 
court properly vacated the decree ond permitted the defendant to come 
in and defend the action. 

Sounsel for defendont urges for our consideration the 
fact that the complainant reserved no exception to the order 
vacating the decree, but proceeded to a hearing and introduced evi- 
dence and they are therefore estooped to suestion the order of the 
Superior Court vacating the original deeree. fhe practice in this 
state, however, appears to be different in chancery then that at lew. 
It has been held that an order of court opening » former decree for 
rehearing under s bill of review is interlocutory merely, and not the 
subject of appeal or writ of error. The proper procedure appears to 
‘be for the chancellor to hear the entire matter and enter e final 
decree, which is appeslable. Adamski v. Bieczorek, 170 Ill. 373. 
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it is also insisted thet it was the duty of complein- 
ant, by his solicitor, to serve notice on the defendant at the time 
of the decree so handed to the court fer ¢ignature. It is well known 
that in this county, on account of the extensive litigetion, that 
such decrees are prepared after the hearing and presented to the court 
for approvel and entry. it is alse = well-known fact that such 
decrees are generally presented to the opposite side for objections 
before such presentation te the court, for the purpose of allowing 
a defeated party to provide for an appeal therein and for such 
corrections as are proper, if desired. ¥e are cited no cases, 
however, where the defendant has not appeared at the hearing where 
-notiee was required before the signing of the decree. Sefore a cause 
is reached for trial a party of récerd is entitled to notices of all 
gotions én the proceeding. #e de not consider a decision of this 
quéstion necessary, however, in view of the position of the court on 
other points raised by the defendant. 

The trial court heard the testixony of the witnesses 
and examined exhibits and records introduced in evidence, both for 
and ageinst the bill. From this evidence it appears that prior te 
the entry of the order of the Executive doumittee of the Superior 
Gourt, assigning Judge Gentzel to hear contested divorcee cases, « 
clerk in the office of defendant's counsel went to the courtroom of 
Judge Sakath and inquired where the case of Galvin v. Galvin was on 
the call of Juwige Sabath. fhe clerk of the court showed him the 
ealender of cases to ve tried by Judge Sabath end pointed out on the 
Gaiendar a line which was drawn above the case of Galvin v. delvin 
and informed the clerk of complainant's solicitor that Judge Sabath 
would not cail any of the cases below thet line until sometime in 
September. fhe clerk of the court testified that Juige Sabath had 
directed him to inform attorneys and their clerks that he, the court, 
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had ordered that no case appearing under the line would be called 
prior to September 1928, at which time a printed cnlendar would 
appear in the Daily Law bulletins 

From the testimony it appears that counsel for the 
Gefendent relied upon this and paid no further attention to this 
Case until it came to their notice that the cause head been tried 
before Judge Gentzel and «a decree entered against their client. 
It also appears from the testimony that the order directing Judge 
Genfrel to try contested diverce ceases, did not direct what cases 
he was to try, but that thie list was aude up among the various 
chaneellora in the Superior Court heering exses of this character. 
Under the practice in the Superior Court this clase of eases appeared 
on no printed oxlendar. It is insisted by counsel fer complainant 
that aubsequently 2 list was published after the clerk had given 
out this information and thet this list contained the case of Galvin 
Ve Gnaivin as assigned to Juwige Gentzel; thet thie assignment «ppesred 
in the Daily Law Bulletin, which is well recognized among lawyers as 
a proper legal channel in which to disseminate such information; 
that counsel for complainant eaw thie easignment cf cases and 
proceeded to take care of it when reached on Judge Gentzel’s call 
and that defendant's counsel should have done the some. On the 
other hand counsel for defendent insists thst he had a right te rely 
upon the order of Judge Sabsth and the inforw=tion of the clerk to 
the effect that the case would not be reached before September and, 
not being interested in Judge Gentzel's call, was not required to 
searoh it for the purpose of finding out whether or not the case 
at bar was upon that eslis 

Judge Gentzel in his order setting aside the decree 
found thet when the cause came on for hearing before him, and he 
inquired of counsel for complainant, in aubstance, if he knew of any 
reason why counsel for defendant was not there and thet the counsel 
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for complainant stated that he did not know of any such reason, and 
that thie statement was in error and, if known to the court, would 
have resulted in the court's refusal to hear the cause until 
defendant had been notified. 

We are of the opinion that at the time the clerk in 
Judge Sabath's court exhibited the eslendar to counsel for defendant 
and stated that it would not be tried until September, he was acting 
as en officer of the court, was the proper one to consult as to 
the status of the case, and thet the selicitor for defendant was 
warranted in relying on his stateaent, 

This court in the case of Toth v. Samuel 
BLO, 250 Ill. App. 347, held: 

"The clerk is on officer of the court and it _ 

is his duty to note its orders that are to be subsequently 
spread of record. He was the proper oue to consult as to 
status of the esa¢ and waa supposed to know and note 
the orders of the court, snd we think plaintiff was warranted 
in relying upon his statement as to what they were and was 
not required to verify the seme by consulting his minutes. 
the clerk, however, was sistsken end here as in the 
misled plaintiff and indirectly the court. We : 
erefore, the case was properly reinstated." 

Gouneel for defendant in the ease at bar was diligent 
ae shown by his examination of Judge Sabath's calendar after the 
case had been placed thereon, evidently for the surpese of informing 
himself as to the position of the cause on the call and the chance of 
its being resehed, and whens 

The case if Jgzi ve inhongy, 248 Ill. Appe 90, is 
. wery much in point. In that cease it appesrs that a judguent was 
entered againet the defendant by defeult; thet it appeared that an 
announcement was printed in the Daily Law Sulietin under the 
heading, “Deily Municipal Court record", stating that it was to be 
called on a certain date; that it was reached and tried and judgment 
entered. Counsel for defendant in thet case introduced evidence 
showing that he had been misinformed by the clerk of the court and 
had a meritorious defense to the cause of ection. The vourt in 
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its opinion, said; 

"We have carefully read the evidence and are 
satisfied that the attorney for the defendants acted 
in good faith and thet he made an examinstion of the 
Galendar st the office of the clerk of the municipal 
court, and that such examination did not disclose that 
the osge was on that calendar. He was diligent, not 
negligent, and whether « mistake was meade by the clerk 
or Py the attorney, wé think that equitably the judgment 
ought not to stand provided the defendants have « 
meritorious defense,* 

The mistake of counsel for defendant in relying 
upon the statement of the clerk to the effect that the case rould 
not be reached until September was one of fact and not of law, and 
it was proper for the trial court to entertain the bill of revier 
under the facts set out in the proceeding at bar. Modden v. 
ity of Chicago, 385 Ill. 165, People v. Bruno, 346 lil. 443, 

The chancellor after hearing the evidenee found the 
issues in favor of the defendant and, not having the evidence before 
us for consideration, we are compelled to consider the finding of 
the chaneellior as fully sustained by the evidence, A denkal of the 
right to file the bill of review would be «a denial of substantial 
justice under the circumstances, particularly in view ef the fact 
that it is » divorce proceeding and the dissolution of the mrriage 
relation is one of grave importance, [Trencherd v. Irenchoard, 246 Ill. 
313. 

We are of the opinion therefore, that the decree 
of the Superior Court should be and it hereby is affirmed. 


DECKER AFFIRMED, 


HEBEL, P,J. AND FRIEND, J. CoNCUR, 
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INTERLOCUTORY AMPEAL § 





& corporation, 
(Complainant) Appeliant, aa 
FROM GLAOULT ‘ee 
Ve 
WEST END PINE BUILDING CORPORATION, 
a Corporation, et al, GOCK COUNTY. 
Defendanta, 
RUSSELL FIRESAUGH, as Trustee, 264 T A a 
. Fi z. & n 6 R 0) 


(Petitioner) Appellee. 


Opinion filed Jan. 20, 1932 


UR. JUSTICE WILSON delivered the opinion of the court. 


Provus Gros. Go., 2 corporstion, filed its bill in 
the Circult Court to foreclose its second mortgage executed and 
delivered by the West End Pine Building Corporstion on certain real 
estate in the City of Chicago. 

On August 10, 1931, « receiver was appointed at the 
instance of the compiainent and filed its bond and acceptance, 

August 31, 1931, upon notice to the compleinant, one 
Russell Firebsugh filed his verified petition in said preceeding in 
the Circuit Court, asking for an extension of the receivership. The 
petition alleges in substance that on August 27, 1931, Susaell 
Virebaugh had filed hia bill, to foreclose a firat trust deed upon 
the premises in question, in the Superior Court of Cook Jounty; the 
petition proceeds to set Gorth the bill filed by him in the Superior 
Court and from this bill it appesrs, thet the West End Pine Building 
Gorporation had executed its 795 bonde aggregating $335,900, and 
executed and delivered its trust deed to the premises (which were the 
ame premises involved in this proceeding in the Cireuit Court) to 


Firehaugh, as trustee, to secure the payment of esid bonds. fhe bill 
charges thet thers has been « default in principal and interest and 
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that the trustee hes declared the entire smount due and payable. The 
bill charges that the fair market value of the property does not exceed 
$300,000 and is inadequate protection for the holders of the first 
mortgage bonds; charges that the trust deed mortgages to the said 
Firebaugh, as trustee, the rents, issues snd profits of anid premises, 
as well as the real estate described therein. The bili orays that seid 
trust deed be declared a first valid lien on all the preperty and that 
the defendant jest Ind “ine Building Corporation be ordered to psy the 
amount of the bonds in default or the premises sold. It contains also 
® prayer for the appointszent of « receiver and such other and further 
relief as may be necessary. 

On September 3, 1931, the Circuit Court entered an 
order extending the receivership in the case of Provus Sros. So. Ve 
West End Pine Building Jorporstion, to the ease of Firebaugh v. ‘est 
Gnd Pine Building Corporation then pending in the Superior Jourt. From 
this order an appeal was prayed end allowed to this court, 

Complainant insists that the order is erroneous for 
the reasons, (4) that Firebaugh, ss trustee, did not apply for or 
procure the entry of an order granting him leave to intervene or asking 
him a party to the second mortgage foreclosure procedure in the Circuit 
Court; and (b) that the copy of the bill of complaint of Firebsugh 
in the Superior Court did net state sufficient cause for the appoint- 
ment of a receiver. 

Both of these questions have been settled adversely 
to complainant in this courg by the decisions in the cases of 
Goldberg v. Hoffman, ¢¢ oi, 262 Ili. App. 112, and Seegren v. Decker, 
et al, Gen. Ho. 35606 (not yet reported), It was held in those cases 
that the contention thet petitioner was not entitled to an extension 
because he did not obtain an order granting him leave to intervene and 
be made a party to the second mortgage foreclosure proceeding was 
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without merit. It was also held tht a receiver having already been 
appointed upon the bili of complaint of the second mortgage creditor, 
it was not necessary to scan the bill of complaint filed by the first 
mortgage creditor, The petition asked only for the extension of the 
receivership and not for the appointment of 2 receiver. Seth of these 
questions having been settled by this court, it becomes unnecessary 
to extend this opinion further than by a reference to these cusses, 

We see no reason for disturbing the order of the 
Gireuit Gourt and thet order will therefore be and hereby is affirmed, 


QRDER AFFIRMED. 


HEBEL, P.J, AND FRIEND, J. cowouR, 
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IRMA HORVITZ, ) i 
App ell ee, “a iat 
bi SUPERIOR COUR 
vs. é 
OF COOK COUNTY. 
HERBERT WOLFSON, ) 
Appeliant. ) 


2641.4. 631! 


MR, PRESIDING JUSTICH © 'COKNOR 
DELIVERED THE OPINION OF THE COURT. 


By this appeal the defendant seeks to reverse an order 
entered August 18, 1931, by the Superior court of Cook county 
overruling his motions to reeall ond quash the capiags, to correct 
the record, and for a new trial. 

October 1, 1928, plaintiff brought an action against 
Herbert Wolfson and Jeremiah Murphy to recover damages claimed to 
have been sustained by plaintiff on account of an assault and false 
arrest. Afterwards the defendant Murphy died and the suit was dis- 
missed as to him. The case wae out at issue and went to trial be- 
fore a jury on February 3, 1930, before his Honor Judge Hebel, and 
the following day the jury returned ite verdict finding the defend- 
ant guilty and asseesing plaintiff's damages at $412.50. February 
15th the defendant's motion for a new trial wae custained and the 
cause set for trial April 14, 1936. The case wae reached for trial 
May 21, 1930, there was a trial before the court without a jury, 
and the defendant was again found guilty and plaintiff's damages 
assessed at $750. Judgnent wae entered on the finding and eight 
days later, May 29th, an order appears in the record - “On this day 
comes the defendant and enters herein his motion for a new trial 
in eaid cause, which said motion is hereby entered and continued to 
the third of June, A. BD. 1930." 

Hothing further appears until about fourteen months 
afterwards, when, on July 17, 1931, defendant filed a notice and 
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petition in whieh he prayed that the capiag theretofore issued under 
the judgment be recalled. The petition set up inter alia that the 
petitioner was not familiar with legal procedure; that on May 21, 
1930, someone telephoned him te go to Judge liebel's court room; that 
he appeared and was informed by the court that the case was to be 
tried; that the petitioner informed the sourt that his attorney was 
not in court, and after endeavoring te get in touch with his attorney 
found he was at Joliet; that the petitioner told the court he did 
not want to go to trial without his counsel and that he wanted a 
jury; that the case was calied and heard by the court, and there 
was a finding for plaintiff for $780;,/ deti tioner was told by the 
court that a motion for a new trial would be entered and heard on 
June 3rd following; that on June Srd petitioner aopeared before 
Judge Hebel and was told that the matter would not be heard that 
morning, but that petitioner would be infermed later when to ap- 
pear again; that petitioner heard nothing further until February 
14, 1931, when he was arrested on a gapiag issued pursuant to the 
Judgment; that the petitioner then went to the County court and vas 
released but was afterwards remanded te the custody of the sheriff. 
Other matters are set up which we think are unnecessary to mention 
here, 

Plaintiff filed a sworn answer to the petition in 
which she set up that the case was set for trial April 14, 1930, 
and was on the trial call continuously thereafter until May 2ist. 
She specifies 22 different days between April 14th and May @lst on 
which the case was on Judge Nebel's trial call, that the defendant 
was in attendance on each of said daye and was not taken by surprise 
when the case was reached on May 2lst. ‘The anewer denies that whe 
the case was called on the 2ist the Judge told defendant that no 


jury was necessary, but it avers that defendant informed the court 
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he did not want a jury trial, and thereupon a jury was waived by 
agreement of the parties and the cause heard without objection; 
that the court heard the testimony of both parties and that plain- 
tiff and her witnesses were cross-examined by defendant. ‘The answer 
further sets up that the motion for a new trial was made May 29th 
but that it was not authorized by Law or the rules of practice; 
that the judgement being wholly unsatisfied, plaintiff on or about 
February 6, 1931, caused a gapias to be issued and the petitioner 
was arrested by the sheriff of Cook county; that afterwards de- 
fendant filed his petition in the County court to be released under 
the Insolvent Debtor's act and a hearing was there had which re- 
sulted in the court finding that malice was the gist of the action 
in which judgment was rendered, and the petitioner was remanded to 
the custody of the sheriff; that the defendant prayed and was @l- 
lewed an appeal from the judgment of the County court to this court 
but that said appeal was subsequently dismissed and the defendant 
re-arrested under the gapian. ; 

On the hearing before Judge Hebel, on the defendant's 
motions above mentioned, a number of affidavits were offered, a 
witness testified, and records of the Guperior court were introduce 
in evidence. Afterwards the notions were denied and the defendant 
appeals, 

Om the hearing of defendant's motions he offered in 
evidence the minute made by the clerk on Kay 21, 1930, when the 
Gase was heard. The minute is as follows: "VFdg. Deft. Gity and 
assess Piff's dam. at the sum of §750.00 Judgt. on Wag." From thie 
minute the clerk wrote up the amplified order, which is as follows: 
Pasi "This cause being called for trial come the parties to 
this suit by their attorneys respectively and thereupon by the 
agreement of said parties now here made in open court this cause is 


submitted to the Court for trial witheut a jury and the Court after 
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hearing a11 of the evidence adduced and being fully advised in the 
premises finds the defendant guilty and assesses the plaintifi's 
damages at the sum of Seven Hundred and Fifty Doliares. 

"Therefore it is considered by the Court that the plain- 
tiff Irma Horwits 40 have and recover of and from the defendant 
Hervert Wolfeon her said damages of Seven Hundred and Fifty Del- 
lars in form as aforesaid by the Court assessed together with her 
costes and charges in this behalf expended and heve execution there- 
for." 

Pefondant in hie brief and argument repeatedly states 
that the judgment order above quoted was not authorized by the 
memorandum mode by the minute clerk, but at no time does he point 
out im any particular whatever any disagreeent between the minute 
and the order; but his argument, after making the contention stated, 
is that the affidavite which the defendant flied showed that the 
defendant was not represented by counsel at the time of the trial, 
and that a jury was not waived. What took place on the trial of the 
cause on May 2lst is not in the record, there being no bill of ex- 
ceptions. 

We think it obvious that both parties were negligent in 
failing to have the motion fer a mew trial dispesed of. Counsel 
for plaintiff contends that the case being tried before the court 
without a jury, s motion for a new trial was unwarranted under the 
practice and wholly ineffeetive. The trial court, however, in 
paecing on the question treated the matter as though it were 
properly before him, and we think we would not be warranted, in 
these cireumstaneces, in holding that the motion was ineffective. it 
is obvious that both parties were reniss in failing te have the 
motion disposed of shortly after it was made, and especially in 


been 
view of the fact thet the trial Judge had/aesigned to this court 
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and would not be as likely to recail matters of this character as 
he would were he still sitting in the trial court. 

But on the record before us it is conceded that the 
defendant was not represented by counsel on the trial of the case. 
It appears that he was unfamiliar with the law and procedure, It 
was not called to his attention that in case a judgment were ren- 
dered againet him he might be sent to jail unless the judgment 
were paid, although he had no koney with which te make the payment. 
Since the defendant's liberty is at stake, we think his motion for 
a new trial should have been allowed, and for the reason stated 
the order appealed from iz reversed and the cause remanded for 
further proceedings in accordance with this opinion. 

REVERSED AND REMANDED, 


MeSurely and Matchett, JJ., concur. 
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UR. PRESIDING JUSTICE 0 'CGBEOR 
DELIVERED THE OPIRION OF THE COURT. 


Plaintiff brought an action against the defendant to 
recover damages for personal injuries claimed to have been sus- 
tained by him through the negligence of the defendant in failing 
to keep a certain sidewslk in a reasonably safe condition. There 
was a jury trial, a verdict and judaent in plaintiff's favor for 
$12,700, and the defendant appeals. 

The record discloses that about two o'clock on the 
afternoon of May 21, 1930, plaintilf, «a wan about 25 years o14, 
Was walking east on the sidewalk on the aouth side of Vest 19th 
place, Ghicags. ‘The sidewalk was about 5 feet wide, made of con- 
erete slabs about 6 feet in length. The east end of one of these 
slabs was pressed down er sunk a few inches, while the west end of 
it was raised two or three inches higher than the slab immediately 
to the west cf it. About eix or eight inches of the weet ond of 
the slab had been broken or crumbled off, and had been in this de- 
feotive condition for more than filrteen years. 

Plaintiff testified that about two o'ciock in the 
afterncen he was walking eaet on the south sidewalk, geing to re- 
pair an automobile which was standing a short distance east of the 
place where he was injured, and that he stepped over the broken 
place in the slab with his right foot ond when he put his weight 
on that foot the cement under his heel crumbled and broke - "a 


piece of cement alout seven or cight inches long, about three 
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inches wide, broke off. Ag I stepped on the pisce that crumbled 
under my heel the leg went out and i felt @ sharp pain®** I fell 

on my hands and left knee; my right knee did mot go to the ground.*** 
I felt a charp pain and heard a erack. 1 fell forward with the 

two hands on the ground and the left knee on the ground and this 

leg underneath;" that he saw the broken place in the eldewalk and 
stepped over it, that "it eure did leek solid to me. There was 
nothing about it that lecked dangerous to step on, outside of the 
part that was already broken up there. The part where 1 stepped 
looked perfectly solid." 

The evidence further tends to show that plaintiff's 
right kneecap was broken; that he was taken in the police ambulance 
to the hospital, where he was operated upon and the two pieces of 
the kneecap sewed together, It further appears from the evidence 
that some years before the accident plaintiff had his left leg ampu- 
tated above the knee eo that be ware an artifical liub; that he wore 
straps over his shoulders so that in walking he could operate the 
artificial limb; that for a few years immediately before the aceie 
dent he was an automobile mechania engaged in repairing automebiles, 
but that since the accident he has not been able to 4o that work. 

Two photographs of the sidewalk at the place in ques- 
tion are in the reeord. They were taken on the same day by the same 
photcgrapher. One was taken from the north side of the place in 
question with the camera apparently facing directly eouth; the other 
was taken from apparently a short distance west of the defect in the 
sidewalk with the casera apparently facing east. ioeking at these 
two photographs, no one would think they were showing the same dee 
fect in the sidewalk, but the evidence is undisputed that the twe 
pictures show the same defect. Ye mention this fact here because 
the jury might have been somewhat misled ae to the nature of the 
defect in the sidewalk. 
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There is other evidence in the record, but sinee we 
have reached the conclusion that there must be a new trial because 
the court refused to give am inatruetion requested by the defendant, 
we do not diseuas it further, 

We think there is no merit in the defendant's eontentim 
that the court erred in refusing to direet 6 verdict in its favor 
as requested om the ground that there wae no evidence tending te 
show that the plaintiff was in the exercise of due care fer his 
own safety. We think that question wae a proper one for the jury, 
under proper instructions. 

Defendant's refused instruction is as followe: "The 
court instructs the jury that it ie net the duty of the city in 
the construction and repair of ite sidewalks te provide agninst in- 
jury to persons in a erippled or infirm condition any further than 
for persons having ordinary use of thelr physical powers; all it is 
required te do is to use ordinary eare te keep the walks in a reason- 
ably safe condition for persona using ordinary care and with ordinary 
espactty to care for themselves, and in that case i! you believe 
from the evidence that the plaintilf ie crippled er is infirm and 
ie thereby less sble to care for and protect Himself than persons 
having the ordinary use of their physical powers, he would be ree 
quired to take such additional care and precaution as his conditicn 
Teasenably requires.“ We think this instruction sheuld have been 
given, City of Kt. Vernon v. Brooks, 39 111. App. 426; Smith v, 
Sity of Cairo, 48 Ill. App. 166; Teledo, Peoria & Western Hy. Go. 

Ve Hammett, 220 Ili. 9, 

These cases hold that a erippled or infirm persen, to be 
in the exercise of ordinary care, must be mere cireumspect than one 
who has the use of sll his faculties. 


There was no instruction given on this peint and under 
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the law the defendant wae entitled to have the jury instructed 
as to the law on this question. for the refusal ef the court 
to give this instruction, the judgment is reversed an‘ the 
cause remanded. 

REVERSED AND REMAND FD. 


MeSurely and Matehett, JJ., concur. 
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MR. PRESIDING JUSTICR © 'COHPOR 
THE OPINION OF THE COURT. 


By thie appeal the defendants seek to reverse a judg- 
ment of $85 entered against them in a trisl beiore the gourt without 
a jury. 

Hoveuber 21, 1930, plaintiff filed an affidavit of 
attachuent against the defendaits claiming $85, $62.85 of whieh was 
for rent for the prewlees known ag $800 North Bermard street, Ghi- 
Gage, for the month begineing Sovember 3rd and ending December 3, 
1930, and $2.86 paid by the plaintiff for protesting a cheek of 
defendants on which they had stopoed paywent. 

The record discloses that on Sanday, Kovember #, 1936, 
the defendants called on plaintirfr with a wiew of renting an apart- 
ment and on that day @xauined tne apartment. The next sorning they 
again exacined the apartment, ond with plaintiff went to see her 
husband at his office with a view of entering inte a Lease for the 
apartment for a period of about eleven months, After some negotia- 
tions it was stated by all parties that the defendants would rent 
the apartment ané a garage in the rear for $82.50 a month, and 
Plaintiff agreed that she would do certain cleaning and decorating. 
At that time defendants gave plaintiff a cheek for $22.50 as a de- 
posit, and it was agreed by all parties that plaintiff's husband 
would prepare a written lease which defendante wore to execute. 
Plaintiff's husband afterwards prepared « written lease and gub- 
mitted it to defendant Hervey Lb. Kay for hie signature, he being 


named in the proposed lease as the tenant. Before signing the 
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lease, Kay wanted to submit it to hie counsel, and there ie 
evidence tending to show that there was « delay on this account, 

The defendants testified that on Tuesday evening, 
Bovember 3rd, plaintiff's husband asked whether the lease hed 
been signed, and was advised that it had not because of inability 
of defendante to submit it te their counsel. They further teati- 
fieé that plaintiff's husband at that time etated that he had ne 
yet employed a decorator te do the work in the apartment, and . 
that they told him they would not sign the lease. 

Thies teatimeny waa denied by plaintiff's husband, 
who testified that it was net until Thursday that the fefendantes 
refused to execute the lease. Plaintiff's evidence is further 
te the effect that most of the cleaning and decorating had been 
completed by November 6th. ‘The evidence further shows that de- 
fendants never occupied the apartment but rented another on 
November 6th. 

Plaintiff's contention igs that there wae an oral and 
binding contract entered into at the time defendants sade the de- 
posit of the §22.50. On the other hand, the defendants' pesition 
is that it was the intention of 411 parties that the agreament 
should not become binding unless and until a written lease was 
executed, and under the law the intention is controlling. WY. 7. 
Grant Co, v. Jaeger, 224 111. App. 838; Hational Union Bldg. Asso, 
x, _Kneb, 177 Ill. App. 649; Jenkelson vy, Auff, 64 N.¥.Supp. 40. 

Upon a careful consideration of all the evidence, we 
are of the opinion that the contention of the defendants must be 
sustained. All of the evidence shows that plaintirfr did net con- 
sider the contract tinding until the written lease was signed. 
The fact that plaintiff was insisting upon the written lease being 
signed by defandant Harvey L. Kay is, we think, conclusive that 
plaintiff did not understand that the eral agreement was binding 
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upon the partiés. Moreover, the written lease whieh plaintiff's 
husband delivered te defendant Harvey L. Kay for hie signature, 
was variant from the oral negotiation between the parties in a 
number of particulars, It sontained the usual provisions found 
in printed leases in Chicago that “Lessee has exeuined such sremi- 
ses prior te and as a condition precedent to hie aseeptance and 
the exeqution hereof, and is satisfied with the physical condition 
thereof, and his taking possession thereof shall be conclusive 
evidence of his receipt thereof in good erder sand repair,*** and 
(the lessee) likewise agrees and adwite that no agreement or prom- 
ise to decorate, alter, repsir or improve said premises either be- 
fore or after the execution herec!, not contained herein, has been 
made by Lessor er his agent.* 

The oral agreement, aceording to all cf the evidence, 
was that the landlord was to f4ecorate and repair certain parts of 
the apartuent. There are o number of other previeions usually 
feund in such leaees that were in no way touched upon in the oral 
negotiations between the parties. Uclding as we do thet there was 
no binding agreement entored inte between the parties, the judg- 
ment of the Kunicipal court of Chicago is reversed with a finding 


of fact. 
JUDGMENT REVERGED VITH A FiInpineg oF Fact. 


KeSurely and Katohett, JJ+, sconeur. 


PIPING OF FACT. 


We fing as a fact that there was no binding contract entered 
into between the parties for the rental of the apartment. 
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RUDOLPH LEDERER, 


Appellee, 


APPSAL # Ho CIRCULY souRT 


ve. 
RAILWAY TERUINAL & WaRnuoUsE OF Goon opmnre. 
COMPARY, a Corporation, 264 ] A. 6311 


uh, JUBTICR MeSUMELY DELIVERED THE OPINION OF THE CoUuPT, 


In thie conse plaintiff resevered # fudgeent fer 
$56,234 upon the verdict of a jury on the trial of om section te 
recover dguages for lowe by fire te certain enses of whisky 
atored in a room in defendant's warehouse. On appeal te this 
eourt we held (257 111. App. 24) that while plaintiff made a prima 
fseie case by preving thet he had stored the whisky in good eondi- 
tion with defendant awd it subsequently was deseaged, yet it wae 
well settled “that presueptions sre never indulged in where eatab- 
lished facte exist; that they supply the place of facets, but when 
evidence is produced which is contrary to the presumption the 
presucption vanishes entirely." Ea : ZO, 
$35 111. 338. “Such presumption ia not of itself evidence but 
orises as a rule of evidence and yields tc any contrary proof. 
Preeumptions are never indulged in againet eeteblished facets." 
Bellenbach y. Zioomenthal, 541 Ill. 539. As:werwere of the opinicn | 
that the faete in evidence chowed no negligence of the defen‘ant 
we held, as a matter ef law, that the presuxption ef negligence 
had vanished and that there was nothing to submit to the jury. 

The Supreme court took this case by certiorari and, 
helding that we were in error in reversing without remending, 
Feversed our judguent and remanded the cause to this court with 
directions either to affirm the judgment or to reverse it and 
Temand the cause to the trial court for a new trial. (346 111.140.) 
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Counsel for the respective parties have re-argued the 
ease in this court. Based unen a statement in the Supreme court 
opinion that the whisky wae in the joint ecuntody of the government 
atorekeaper and of the defendant, counsel for plaintiff argues 
that it fellows that the defendant was responsible fer the acte 
of the storekeeper; that it was ite duty to wateh his actions 
for the purpose of guarding sgeinst any loss to the stored goods 
through the negligence, intentional or otherwise, of the government 
storekeeper, Hence, plaintiff contends, as the reeord shows no 
evidence of such supervision by the defendant the judgment must 
be affirmed. 

We 4o net underetend that the Supreme court epinion 
goee thie far. It does not bold that the proprietor is responsible 
for the negligent sete of the government storekeeper, especially 
with reference te the wareheuse room over which the storekeeper 
has dominant control. The opinion evidently means that the defend. 
ant here cannet excuse his ewn negligence, if my, by invoking the 
federal. regulations placing the whisky in the custody of the store- 
keeper, but that it will be held anewerable for the results of its 
own negligence. 

“The warehouse is theoretically in the joint custody 
of the storekeeper and the preprieter, bat in fact the control of 
the etorekeeper is complete and practisaliy exclusive," and the 
proprietor of the warehouse “must forego the right even to enter 
his own tuilding except by permission and in the presence of the 
» Rye } 


storekeeper." in» 176 Federal, 


666. 





Something was said in argument as to the absence of 
one of the valve wheels in the store reom which controlled the 
pipe to the sprinkler system in the room. The evidence showed that 
when the firewen attempted te force water through this pipe so as 
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to operate the sprinkler system, they were unable to do so because 
the system was turmed off at the point where the valve wheel was 
missing; but the firemen were pouring water into the room within 
a very few minutes after their arrival at the building aid there 
is no evidence that if the system had been open the fire weuld 
have been retarded in any appreciable degree. The argument that, 
if the steam radiators in the room had been turned on it weuld 
have been unnecessary to turn off the sprinkler aystem, is 

based om conjecture, There is no evidence as to this. 

The opinion of the Supreme court states that whether 
the defendant was justified in shutting off the water in the 
sprinkler system was a question of fact for the jury, yet, in the 
absence of any evidence as te any conneetion between this and the 
fire, we fail to see how it could be a material fact. There was 
no evidence in any definite terms as to what effect the shutting 
eff of the sprinkler system had upon this particular fire, and no 
evidence whatever as to how much the ducages would have been 
lessened, if at ali, if the system had operated. “Liability can 
not rest upen imagination, speculation or conjecture.” Petersen 4 
Go, vy. Industrial Board, 281 Ill. 326. 

The atgument that plaintiff contracted with reference 
to the presence of a sprinkler eystem seems to lese force when we 
eonsider that plaintiff «asc not free te store where he pleased but 
Was compelled to store in the place designated by the government. 

We cannot construe the opinion ef the Supreme court 
as directing that we affirm the judgment. That court has held that 

we were in error in holding as a matter of law that there was no 
evidence tending te support the charges of negligence, The re- 
argument presents nothing which might cause us to alter our opinion 
as to the probative force of the evidence. If on the next trial 
the evidence is substantially the same as on the first, and the 
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verdict should be for the plaintiff, the trial court on metion 
for a new trial should set this aside as against the weight of 
the evidence. 
The judgment is reversed and the cause renended for 
a new trie). 
REVERSED AND REMALDED. 


@'Gonnor, P. J., and Matehett, 7., concur. 
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WR, JUSTICE MeSURELY DELIVERED THY OPINION OF THE COURT, 


Plaintiffs, bringing sult for « balance claimed te 
be due for services rendered as architects, uwoon trial had « 
verdict for $1329.72. Defendant apesals from the jJudgaent entered. 

Defendant first argues that the verdict of the jury 
is contrary to the law and the evidence. Plaintiff's were employed 
by defendant te render services as architects in the construction 
of a three-story store and flat bullding erected by defendant in 
River Forest, iliinois. There is ne dispute over the rate of 
compensation, which was to be 5%, and the services included the 
usual services of on architect, drawing of plans, specifications, 
ietting of contracts and superintendence of cometruction. Defand- 
ant claime that he was damaged by the unjustifiable delay in the 
completion of the building and the consequent loss of the rents, 
and by the negligent and unekilful manner in whieh plaintif?s 
performed these services, Whether there was amy delay for which 
the plaintiffs were accountable depends upen whether or not they 
had contracted that the building should be sompleted on a certain 
day. 

Plaintiffs' version is that in May, 1926, Er. Ryan, 
ene of the plaintiffs, had a conversation with defendant locking 
towards the construction of «a building, md pursuant thereto sent 
this letter: 
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“ny 3, 1926 
ir. Joseph O'Denneli: 

Confirming our verbal proposition te yeu, the Archi- 
tecta’ fee for your three-story Store and Flat Building in 
River Yorest, 111. will be five (5%) per cent, based on the 
tetal cost for all necessary Plans, Details, Specifications, 
letting of contracts, issuing of Certificates and Sup erinten- 
dence of construction. 

KR. G. tichwid & Go.* 

Defendant testified that he was an attorney at law and 
had known ir, Ryan for twenty years; that in this prelioinary talk 
defendant streesed the importance of having the provesed building 
completed with promptness; that Kyan agreed that it should be eom- 
pleted in the early daye of April, 1927, so that it would be ready 
for renting by Kay 1. Ryan denies that he ever agreed te have the 
building completed by a certain day; says that he inverted a 4ate 
for completing the work in the contracts between the defendant and 
the contractors, but that slaintiffs never agreed or guarantesd 
that the building should be completed by thie date. 

The reepective versione of this conversation rere 
submitted to the jury,waich evidently accepted slisintiffa’ stery. 
It would be surprising if the architects showld cuarantes that the 
work would be completed by any certain date, for this would involve 
the guaranty of the performanse by the contractors of their contracts 
The building wae completed the latier part of July or Auguet, 1977. 
Without discussing the details it is sufficient te say that the 
jury was justified in finding that the plaintiffs were not reepeon- 
sible for the delays and tat for the most part they were occa- 
sioned by conditions which were beyond the control of plaintiffs 
and which, in some instances, were especially provided for in the 
contractors’ contracts, 

_ Defendant complains that plaintiffs should have ree 


quired the plactering contractor to apply three good coats of 
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him to finish all walle and ceilings smooth, straight and even, 

and that plaintiffs allowed this contractor to do am inferior job 
om the walle anf ceiling. ‘The jury cenld pronerly find that this 
complaint wae net fuetified; that there were three coats of plaster 
laid on in o werkmanlike manner. 

The entire building seems to bave been oroperly con- 
etructed except in one particular, The specifioations provided that 
the boiler should be placed in a wit to be 11 inches below the leval 
of the basement floor, which pit should be "absolutely waterproof," 
with a floor drain connected with the sewer. ‘There was abundance 
of evidence that it was net waterproof - that there were at times 
ten inches of water in the pit. The reason for this is that the 
sewer in the street is Kigher than the floor in the boiler pit, 
thus preventing drainage frou the soit floor inte the sewer, In an 
attempt to remedy this a drain wan put in the side ef the boiler 
pit about cight inches above its fioor, It is obvious that this 
would not drain water from the pit below eight inehes. 

Kr. Hall, a qualified expert arehiteet, testified 
that “the architect is to blame fer not knowing that the sewer in 
‘the street ie higher than the floor of the boiler nit. You can 
find that cut by surveying or by exeavating. Architeets demand a 
survey showing the location of the sewer before they stuart a job.*** 
If the owner told me the sewer was low enough so that I could 
proceed I would proceed, but I would go on record in writing. * 
Another witness, in the plumbing and heating business for a number 
of years, testified that to remedy the difficulty se as te drain 
the boiler pit it would be necessary to take the boiler off ite 
foundation and move it to one side, raise it about eight inches, put 
a new floor in the pit and reset the boiler; that the reascnable 
cost for this would be $500. We are of the opinion that in this 
Treepect plaintiffs were negligent. The evidence of the witness aa 
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to the cost of the reconstruction necessary to put the pit in 
proper condition is not contradicted. We are of the opinion that 
this amount, $500, should be charged against plaintiffs. 

Defendant's counsel argue tuat there was a variance, 
as the declaration was on a written contract, whereas no written 
contract was introduced in evidence. The writing introduced in 
evidence was the letter sent by plaintiffs to defendant after their 
preliminary conversation. it confirms the verbal proposition made 
to defendant ani states the architects’ fee and the services to be 
performed. It is net claimed that tie letter does not contain the 
agreement of the parties except as te defendant's assertion that 
plaintiffs had contracted to have the building completed by a cer- 
tain date, It was not necessary Tor the defendant te sign this 
letter. When he aecepted the services mentioned in the writing he 
signified his acceptance of ita terms. There was no variance. See 
also Capital ‘tate Savings Bank v, Charles 5. larson et a)., 255 121. 
App. 479, holding that im cases of the first class in the Municipal 
court the declaration need not state a cause of action with the same 
particularity as in other courts of record. 

it is argued that there was error with reference to 
instructions given and improper remarks made by counsel for plain- 
tiffs to the jury. While beth these points have some merit, yet 
they are not sufficiently serious to justify a reversal. Defendant 
414 not object apecifieally to the instructions. 

We are of the opinion that upon the record plaintiffs 
are entitled to recover. lt developed upom ofal argument that the 
ease has twice been tried, with a verdict for plaintiffs each time. 
We hold that plaintiffs are entitled te their claim leas $500, the 
amount required to reconstruct the beiler pit. If, therefore, plain 
tiffs within ten days from this date will remit $500 from the amount 
ef the judsent it will be affirmed for $829.72, otherwise it will 
be reversed and the cause remanded. 


APVIRMED ON REMITTITUR; OTHRAVISE 
REVERSED AND REMANDED, 


O'Connor, #. J., and Hatehett, J., concur, 





ak tig suit tuq a? Teeseeeen aolteuteanoget eae te Ragas | yp nd 
Oe wi 
Y host 2n00 tae at ote t nee 
dasa aosaige vis to ous © bar emg is ge ig 
Sttiraiole Jambexs heytado a b tures “ora Nera cn 
sxedt a sd ey en faacuo © snabast9€ 
waoas tee a aew a a af is wae taladquse 
asitisw ea eee ie dnattnee oestiew a a0 ew nobonsfo0n wee ra 
BEG NEE ae xy Feet ra) 
at hesubortal jad law oa? -sasohive at pooubossad ag Joni noe 


stot wei te dnades tsb of a titatete a sen wotset eng aoe seaeents 
EY 2 Se a Pde 3 


oben Boitivayete iuiaoe wet awii tas at ssotdannownen “on gy 
Pe anaes 


ee a3 asatrsee aul bag 96% 'ataes aoe ons asteta ban ¢ nabos teh cee 
ofa atesnos Jon peed: soiset. eur sada Demba te von et a oan 


tari? soliadens a’ fagiae heb ot ae jeaaxe aekixaq one Proce ” mors " : 
“m9 2 ye peste Lamon, path ite io out? ave o Sotomtdane host wYEtsanal 


te See ae aot 
a ist age ot 4 ? iter tes Leb gis aat ucasoan tom saw Cs am: et 


ad guisinw eM at Se aossnery nosivase ost neoavoos C nest of 


Cp ak OU a Te heed 









i : 










est -bonnluey on nav ote ci -onread art to si a qoons aie 
inate buat eile ‘at wpais sax it ant a 69662 “ia teat aac a 0 coh 
emes oct jin notions Lo exuns e oad ton bones aakieta feeb ond Pxuo9 
tose xe ssaueo teitto ah oa bora y 
at pean tos bd be cores, ane iil ast sour a ig aca 
anteig 29% Tosavos yd Shaw evxasot aweottd basi ners ‘ nohdountaat 
fox , Pixon omne oved edatog onestt aitod tts cut sat os we 


ash as toc haswver * ee Lbtout ae auokeve viene torttua prea i 
‘ Sept fc) a a 








ardbaaviadh wns ot viteatiteage frotdo ieee 
embsatacy biomes ext aoqy seit? noditge ont BW ome ow ie ‘codiaak 
ost seus sapcugte Lao nog begntaveh +1 -serouon of beiatene xe * 
oaks Moan atttenin ce 0% olbrev « tte shes ak: - Tee 
odt at Bg onan ll 









In Re: PATER VOISLOWSKY, Decease 
TSLYER KacARTHUR 


APPEAL FROM CIRCUIT COURT 
vs, 


LOUIS ENGEL, Executor, 


OF COOK GCOURTY. 
5 ee 
264 dL iils VW eo ye 


BR. JUSTICH MeSURELY DELIVERED THE OPINION OF THK COURT, 


Appellee, 


This is a sompanion case te another of the same title, 
So. 35539, in which an opinion has been this day filed. Sere the 
amount allowed by the Probate court te claimant was $800. On 
appeal to the Circuit court, aa isi the other case, the claimant 
filed a apecial limited appearance amd moved te dismiss the appeal 
en the ground that the bond was not appreved and filed within 20 
days of the allowance of the claim. This motion wae denied. The 
record shows that thereafter the claimant introduced evidence and 
participated in the trial in the Circuit court. He thereby waived 
the irregularity in the filing ef the appeal bond and submitted 
himself to the jurisdiction of the court. The evidenee in this 
ease is not belore us, #0 we must apnsume that the judgment of the 
Cireult court against claimant was proper, and it is affirmed. 
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O'Conner, P, oe, and Matchett, Jey eoneur, 
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YOURG, LORISH & RICHARDSON, 
a Corporation, 
Appellee, 





Ve. 


BEWELL MBCARTURY , 


OF CHICAGO, 
Appellant, 
CATS PQ A3 

2 ie: ry iL olde G e> ) 


ER, JUSTICE MeSUKELY DELIVERED THE OPINION OF THR COURT, 


Defendant appeals from a judgment for $95.85 entered 
upon a trial by the court of an action wherein plaintiff brought 

| gait for a balance alleged to be due on a contract for the purchase 
of a radio. The statement of claim alleged that the contract was 
made with defendant by the Hankel Radio Company, dated Senpterber 

3, 1929, and duly assigned by the Hankel Kadio Company to plaintiff 
on September 6, 1929. Finintiff does not appear in this ecourt te 
defend the judgment. 

The judament must be reversed for the reason that the 
evidence does not support the averments tiat the contract was as- 
signed te plaintiff. 

fhe eontract of sale was between the Hankel Radio Com- 
pany and the defendant, and provided for the purchase of a radio amd 
paysents in installments; it ic dated September 3, 1°29; on the 
reverse side is a form of assignment dated September 6, 1929, 
wherein it reeites that for value received “the undersigned" se1128, 
assigns and transfers te (blank) the within contract. It purnorts 
to be signed “Hankel Radio Co. (Seal) (Dealer) by J. R. Uéwards.* 
What connection Edwards had with the Hankel Radio Company doer not 
appear. 

Awitness for the plaintiff testified that plaintirr 
was s distributor of radios; that Heller 4 Company, "the finanee 


company,” gave the net amount of the contract to lankel Radio 
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Company and the contract was turned over to Heller & Company whe 
apparently retained possession of it until about July 28, 1950. 

No assignment from Heller & Company appears te have been made. The 
only evidence as to how plaintiff beeane the assignes of the con- 
traet is the bald statement of this witmess that she reeeived the 
contract from the Hankel Radie Company. 

Seetion 18 of chapter 110, Practize act, provides 
that the assignee and bona Sige owner of any chose in action may 
gue thereon in hie own name, but shall by affidavit allege that he 
is the actual and bona fide owner theresf, and set forth hew and 
when he acquired title. 

There was an absenee of any evidence as to how plain- 
tiff became the assignee of the contract. Rather, the evidence 
shows that it had been assigned to Heller & Company, who retained 
possession of it for almost a year after the date on which plain- 
tiff alleged in its statenent of claim that it had become the 
ovmner by assignment. 

Because of me failure of the plaintiff te prove its 
Tight to bring suit, the judgment is reversed and the cause ree 


manded,. 
REVERSED AND REMANDED, 


O'Connor, P. J., and Matchett, J., coneur. 
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Os Ae CHRISTENSEN, ag trustee ) 
Appellee, 
“TRTERLOCUTORY APPEAL 


FROM CIRCUIT COURT, COOK 


™ 204 I.A. 63 9! 


MR. JUSTIEH MeSURELY DELIVERED THE OPINION OF THE COURT. 


Ve 
AMELIA SEVERIN et ale, 


This is an interlocutory appeal from an order appointing 
a receiver in a foreclegure proceeding. im addition te the bill 
of complaint, a special verified petition was filed on the motion 
for appointment of a receiver. 

The bill alleged that the trust deed was civen to secure 
an indebtedness of $50,0005 that the semi-annual interest due April 
16, 19315 wae umpaid; that certain bonds aggregeting $2000, falling 
due April 16, 1950, are umpsid, except that $500 hae been paid 
thereon} that since the filing of the bill om October 16, 1951, 
another installment of semi-annual interest and $2000 of principal 
ie due and unpaid. The petition set forth im detail a desoription 
of the building conveyed ac security and the groes rental and a 
detailed account of the managing expenses. it also showed that 
after the expenses for operating were deducted from the gross rental 
there would be left 83248, while the interest charges alone were 
$3000 m year and the prepayments on account of principal, $2000 a 
yeor} thet the valuation of the entire premises was not more than 
$40,000 and the mortgage debt was $50,000; that the mortgagor was 
behind more than §5000 in principal and interest payments when the 
bill was filed. The order recites that in accordance with the prayer 
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of the bill the receiver should be appointed, 

The first point made by the defendants is that the bill 
of complaint must allege facts and mist be properly verified. The 
allegation as to the property being inadequate security was supperted 
by the facts set up in detail in the petition. These clearly show 
that the property was inadequate security for the mortgage debt. 

The bill was properly verified. it is mot open to the 
objection made in any of the cases cited by the defendants, as an 
examination of these cases will disclose. 

It is mext said that the previsions in the trust deed for 
the appointment of a receiver upon filing of bill to foreclese is not 
controlling upon a court of equity, citing Prank vy. Siegel, 263 111i. 
App> 316. There is no dispute as te this proposition, but the in- 
stant receiver waa not appointed by virtue of the provisions of the 
trust deed alone but vy the showing that the premises conveyed was 
scant and inadequate security. 

The last point made ig that the petition does not pray 
for the appointment of a receiver and is merely a paper or motione 
The gases cited in support of this propesition involve an entirely 
éifferent situation ond are mot im point. The bill asked for the 


appointment of « receiver and, as we held in the recent case of 
orth jAmeyican truss “6: , Parker et al opinion mumber 35613, 





filed in thia court January 4, 1932, it is the proper practice “to 
file a petition setting up supplementary and specific facts which 
would justify the appointment of a receiver." 

The points made in the defendants’ brief present no 
sufficient reason for reversing the order appointing « receiver and 
it is therefore affirmed. 

O'Gommor, P. Jog and Matchett, Js, concurs 
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METROPOLITAN PAVING CO., | ia 
Appellee, , 
PEAL DO BUNICTPAL 
va. : 
oy cureago, =| 
ALEX SCHMIDT, 


Appellant. ) 


CeO ¢ - 
264 1.A.632 
RR, JUSTICE MATCHTTT DELIVERED THE OPINION OF THE CoURT, 


Plaintiff sued defendant for « sum alleged te be due 
for paving an alley and constructing # sewer adjacent te prewiees 
desoribed as “Lots 10, 12, 15, 14 and 15 in Bleck 53 in &. 2B. 
Grose’ Third addition to Dauphin Park ** otherwise known as 625, 
629, 631 and 635 East 92nd Street, in the City of Chicage." It 
was alleged in the statewent af claim that the work was done at 
the special instance and request of defendant and “in accordance 
with terms of a certain agreement in writing” signed by him; that 
the work was completed om or about October 24, 1925, and accepted 
by the Soard of Improvements of the City of Chieage. in his affi- 
davit of merits defendant deni¢d that he was the owner of the 
property or the premises icproved or that he entered inte the sone 
tract and denied that he authorized plaintiff to de the work or 
that he represented to plaintiff that he wae the orner. 

There was a trial by jury, a verdiet for plaintiff in 
the sum of 6673.75, motions by defendant fer a new trial and in 
arrest of judigeent, whie: were overruled, and judgment on the 
verdiet, whieh defendant aske this court to reverse. 

Upon the trial piaintiff produced a written contract 
filled out in Jonghand on @ printed form. The contract contains a 
Proposal by plaintiff te de the work of paving the alley bounded 
by 92nd street, 92nd place, Langley and St. Lawrence avenues, with 


specifications as to price, ete, At the end of the propesal sppears 
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the following in print: 

"We, the undersigned, owners or agents of property abutting 
on the aforesaid alley, herety accept the forageing prepesal and 
agres to pay fer said work at the office of the Ketronolitan Im- 

ement Company, 160 Ko. LaSalle Street, Chicage, when the work 
8 completed, according to terme om face of contract." 
Following thie and written in the appropriate blanks are names ef 
the owners and acceptors, dates ef signatures and plaees ef resi- 
dence by street number. The name, "Alex Shmitt" apoeare on the 
seventeenth line of thie list, His residenee is stated opvosite 
his mame to be "603 £.90th St.” and on the line underneath, fol- 
lewing the word “date” avpeare the nusbere "12, 13, 14, 15" and 
"Lot Hc. 10." Gm line 21 syreare the following: 


“Home: Alex GSehmit. Residence, 623 B. 92nd %t. 
BAtGe cc chGe ces cktOt Os 10. Street BO. cscee®™ 


Br. Bishop testifying fer plaintiff stated that defendant 
signed the contract on both lines 17 and 21; that he (the i tnese) 
secured these signatures - tne ome om line 17 on March 25, 1926, and 
the other about three or four days later; thet the numerals 12, 15, 
14 and 15 underneath line 17 were writtem in by defendant, He also 
testified that he theught “Let Ac. 10° underneath the sicnature on 
line 21 was also written by defendant. On cross-exsminotion he tes- 
tified positively that defendant wrote the numbers 12, 13, 14 and 18 
after his signature on line 17 and that he also signed on Line @1. 

Defendant testified that he signed om line 17 but that 
the numerals 12, 13, 14 and 15 were not in the contract at the time 
he signed; that the seme were not in his handwriting and that he 
aid not write the lot numbers there. He testified positively that 
the cignature on line 21 Was not hie signature at ali, and further 
that he never owned lots 12, 13, 14 and 15. 4e said that he signed 
on line 17 for paving to be done at 603 Hast 9Cth etreet which, as 


a matter of fact, was never done and was not covered by the contract; 
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that he never sav Bishop; that he signed on a Sunday norning (ia- 
stead of in the evening as Biehep testified); that he newer owned 
lets 12, 13, 14 and-15; but that his wife oened thew in 1924. 
Evidence wae offered teading to show that Mra. Seotmiat, wife of 
defendant, contracted te sell these lets prior t the time that 

it was slieged the paving contract was executed. Pisintiff effered 
evidence which it is argued showed the contrary. 

Defendant contends that the verdiet is contrary to the 
evidence in the case. We do not dees it necessary to pase on that 
question. ‘There was an daeue of fact for the jury ae te whether 
defendant executed the contract for tne improvements to be made ad- 
jacent to these lets, and defenfent wae entitled te have that issue 
of fact fairly submitted te the jury. 

in the eouree of his argument to the Jury the attorney 
for plaintiff stated, “Sehuidt admitted that he signed the twe cone 
tracts." Defendant ebjeeted and asked the court to inetruct the 
Jury te dieregard the sistement. ‘the objection was overruled, 

it iw the theory of defendant (and evidence was offered 
tending to shew) that defendant did not own the real eutate te be 
improved at the time the alleged contract wae made, and further, 
that while his wife, Are. Schmidt, had at one time owned these lots 
she had prior te the alleged execution of thie comtract for the 
improvement entered into contracts by which she had agreed to convey 
them to other persone. 

It would be improbable that one whe 4id not own the 
Peal estate or one who, holding the title, was already under a valid 
contract to convey it, would enter inte a ecentract ts pay the ex- 
pense of improving it. The attorney for defendant underteok to 
present thie argument to the jury, but the attorney for plaintiff 
ebjected on the ground, as he said, "We are not bound by any cone 
tracts or agreements made between Mr. Schaidt and the purchasers of 
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any ef these lets." The court sustained the objection, saying, 

"It would not bind the olointiff in this case.” ‘The attorney for 
Plaintiff then told the jury in substance that the originel eeree- 
ments which were in evidence and were recorded, were notice te all 
the world that irs, Schmidt had sold the lets to different pervons, 
and that she had rights in then enly as a vendor. The court rae 
plied, “Sven if what you say is true, it would net be binding upon 
the plaintiff, Metropolitan Paving Ge.," and the defendant teck an 
exception. Again, attorney for defendant argued te the jury thet 
defendant never sad title and would have no interont in having the 
Glleys paved. The court eaid: “1 do mot agree with you. If he 
signed the contract he is liable to pay even if he never had any 
interest in these lets." Again, attorney for defendant stated that 
the burden was upon plaintiff to prove his case by a prependerance 
or greater weight of the evidence, Plaintiff's attorney ehircted, 
and the court sustained the ebjieetion. Attorney fer defendant then 
went on to argue that if the jury believed # witness hee testified 
falsely as to any material feet, the Jury had the richt to disregard 
the entire testimony of the witness excert aa correberntec, but 
attorney for plaintiff objected and the objection was sustained 

by the court. 

Other inatances might be recited, but enough has been 
stated to show that by ite rulings fer plaintiff and against 4efend- 
ant and etetenentse made in its presenes, the court disclesed te the 
jury an opinion in favor of plaintiff avon the faote whieh made it 
quite impossible for defendant to have an impartial trial of the 
iesues, Skelly vy. Boland, 78 111. 438; Andreas v, Keteham, 77 Ill. 
377; Chicago City Ry. Co. v, Cooney, 95 111. App, 471. 


The jury was instructed orally. ‘whe court stated that 
it was for the jury "to eay from the evidence as to what the inten- 


tions were at the time the contracts were signed by the defendant 
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Alex Schmidt.” An insue of fact in the cage war whether beth these 
contracts were signed by Schmidt, and the inectruction ef the eourt 
aseuming that Schwidt had signed toth clearly took that iesue from 
the jury. Defendant requested the court te instruct the jury that 
the burden of proving the cuse “es upen plaintiff; that plaintiff 
must prove its case by | preponderence or greater weight of the 
evidence, and that if it failed to do #0 or if the evidetce pre- 
ponderated in favor of defendant, or if it were evenly belanced, 
then the jury should bring im « verdict in favor of defendant. 
The court refused to give thie instruction, and it was net covered 
by any other instruction given. ‘The instruction ie a stock tn. 
struction, and we think it was error on the part ef the court te 
refuse it. 

Yor the errors indiesated’ the judgeent is reversed and 
the cause remanded for a ner trial, 

REVERSRD AND REMASDSD. 


O'Conner, FP. J., and MeSuraly, J., econeur. 
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In Re: BSTATH OF HARRY ¥. ! ) 
Decea | 
SOL A, GOLDBERG, Claimant Lelow, 
Appellant, APPEAL FROM GCIROUIT 
ve, | COURT OF COCK COUNTY. 


LBGHORE FINKELSTEIN, as Executriz of 


Estate of Harry V. Pinkeleteix, Deceasea, 2 ¢ 4 1.A.63 3 


Appelles, 
BR, JUSTICE KATCHETT DELIVEAKD THE OPIBIOK OF THE COURT. 


Gn Hevenber 25, 1929, Sol Gol¢berg filed in the Probate 
gourt of Cook county his amended claim against the Estate of Pirkel- 
etein in the sum of $3245.56, The claim is based upon two items: 
(1) & judgment ehioh was entered in faver of claimant in the Muni- 
cipal court of Chicage om Oetober 27, 1924, with interest and cesta; 
(2) a mete of the decensed to the order of elaivant in the eue of 
$1500, dated Kay 3, 191%, due sixty days after date, with interest 
at six per cent. 

The Probate court allewed the first item to be patd 
out of asreta not inveriteried within ene year frem the issuance of 
Letters and dirallowed the second item. On appeal to the Cireuit 
court and on 4 trial de neye the first item was allowed in the 
gum of $930.16 and the second ite: was again disaliewed. ‘The elaim- 
ant hae appealed from the order 4isellering the second item baeed 
on the mote, and the executrix has appealed from the order allowing 
the firet item based on the judgment. 

The executrix contende with reference to item ene that 
Since the cleix was not filed within ene year from the granting ef 
letters, but wae filed after the expiration of the tern fixed by 
her for filine @leims, ite payment should have been ( quande 
ageiderint) limited te assets or property of the estate which hed 


not already been inventoried or accounted for. (See Smith-lurd's 
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Illinois Statutes, 1929, chapter 5, section %, page 8.) Such 
would seem to be the proper construction ef the statute. (Darling 
v. MeDonslg, 101 Til. 370.) | 

the defense interposed as to the second item is that 
the note was barred by the statute of limitations. As the note 
was duted May 3, 1912, and due by ite terme sixty days after date 
and was first exhibited as a cleim in the Probate court in Decem- 
ber, 1924, it was pring fscie barred by the statute. However, 
upon the hearing claimant undertock te overeome this by shoving 
that on March 1, 1917, the deceseed made a payment of $1606 on the 
nete. If the payment wae in fact made, this would reseve the bar 
of the statute. Bowles y. Keator, 47 Til. Aop. 93; Lathrop vy. 
Carroll, 385 111. App. 683. There wae no payment endoreed upon 
the note and no such credit was sllowed or set forth in the or- 
iginal claim er in the affidavit attached therete. The former 
attorney for the claimant testified that about the first part of 
Maren, 1917, he met ir, Finkelstein, the testator, and that they 
went to lumech together; that the teetater asked, “Where is Sei?* 
(meaning complainant), to which the attorney replied that Sel 
could not come but that he had come in Gel's plsee; that xr. 
Finkelstein then said, “I wanted te talk to Sel and pay im some 
money;" that he, the attorney, then said, "I will take it,* and 
that Hr. Finkeletein then gave him $100 to apply en the note, 
and on the same afterzoon he turned it over to claimant. On 
orees-examination this witnens admitted that he did not at the time 
in question have the note in his poaseseion; that he did net 
endorse the payment om the note; that he did net make any 
written mesorandum of the date or awount of payment at the time; 
that he did not give the matter any particular consideration er 


thought between March, 1917, and February, 1928. lie says he 
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414 not give ir, Finkelstein any memo. of the amount ef the pay- 
ment; that he knew claimant had the note in hie possession but 
aid not suggest to him at the time of giving him the $100 that 
he should endorse the payment on the back of the note; that the 
judgment in faver of claimant and against Mr, Finkelstein had 
been obtained before this $100 payment sad been made, but the 
witness did not remeber whether anytuing was eaid about epplying 
that amount on the judgwent. Cross-examined, he said, "I em 
trying to reecoliect.* 

The claimant offered in evidence a letter from the 
deceased to claimant dated February 16, 1917, in which the de- 
ceased in substance said to claimant, in reply to & communication 
from him on February 13th, that tac deceased would be in town 
practically every day and would arrange te call up by ‘phone and 
that they might have a iittie lunch together, the letter adding, 
“this was a very unpleasant transaction to both of us." 

It is apparent that the trial court did not accept 
the evidence submitted ae eufficient to establish a payment which 
would reneve the bar of the statute of limitations. The evidence 
is, under all the circumeatanees, inherently improbable, and upen 
review this court is not able to way that the finding of the 
trial court in thie respect is against the manifest weight of the 
evidence. Our conclusion on this point is controlling and deei- 
sive. The executrix, however, also contends that even assuming 
that deceased made the supposed payment, this item of the claim 
was nevertheless barred by the statute because the appearance 
filed for her on December 3, 1924, was unauthorized and invalid 
and because the mere filing of the claim against the eetate without 
the isauance of summons and service would not arrest the running 


of the statute of limitations, Aeitgell v. Hiller, 25 til. 67; 
Hales v. Holland, 92 111. 494; Viskniekki vy. Hleskiey, 88 111. App. 6) 
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The record shows that Finkeletein died Vebruary 12, 1924, 
and that on Kay 19th thereafter hie widew was appointed the exe- 
cutrix of hie estate. On December 3, 1924, which wae after the 
term fixed by the exeoutrix for filing claims, this claim against 
the estate was first filed in the Probate court. Je summons was 
issued, but on the reverse side of the clais se filed the then 
attorneys fer the estate entare? the.appearancee! tne executrix 
and the claim was plased on the docket ef tae Probate court, The 
amount of the claim then filed was @3507.80, of whieh $2632. 90 
was based on the promissory note and $875 was based on.an alleged 
open secount for a lean of $500 as evidenced by a check. At the 
time of the filing of the claim the only preperty inventoried was 
valued at $100, and the estate rae considered practically worthless. 
On January 12, 12925, the Probate court allewed the claim for the 
full amount of $3507.80. Gubsequentiy an amended inventory was 
Filed showing additional assets smounting te about $25,600. 

On February 9, 1928, about three years after the 
Claim had been allowed, the executriz through another attorney 
filed her petition to s¢t azide the order allowing the claim. In 
this petition she alleged that the claimant had imposed upon the 
court by claiming that the deceased had Lived outside of lllineis 
fer some yeare prior te Sis death, thereby toliing the statute of 
Limitations; that she had ne knowledge of the filing or of the 
allowance of the claim; that decedent as a matter of fact kud been 
@ resident of Illinmeie for 34 years immediately preceding his death; 
that the statute of limitations had rum againet the claim, and that 
at the time of its allowance practically the entire estate was in- 
volved in litigation, but that since that time she had recovered a 
judgment in favor of the estate; that ite assets therefore amount 
to about $35,000. The petition prayed that the judgment allowing 
the claim be vacated and the same eet for hearing. 
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ay. Goldberg, the claimant, answered the petition 
denying the allegations of fraud and denying that the elaim was 
barred by the atatute of limitations sand denying that Mr, Finkel- 
stein had at any time been a resident of this State. 

On Jume 18, 1929, the eoxecutrix filed an amended peti- 
tion in which she averred that she had never authorized the attornepe 
Yor the estate to enter her appearanee and to waive process and 
summons in the matter of the claim; that ehe had ne notice or 
knowledge that the claim would be presented for allewance in 
January, 1925, or at any other time; that the court was without 
juriadietion to allow the claim; that the action of the court in 
that respect was wholly void an4 of no legal effect, and that the 
@llewanee of the elaim should therefore be set aside. There was 
# hearing upon this petition, and the order allowing the claim was 
set agide and the exeeutrix was allowed to defend in behalf of the 
estate. On Nevember 25, 1926, the amended claim wae filed as 
heretofore set forth. 

ate cleimant contends that when the exeeutrix filed 
her petition on February §, 1924, it amounted Poy Re appear- 
anee; that this appearance validated the voidable appearance which 
had theretofore been entered by her attorneys for her, and that 
having generally appeared she could not by an amended petition 
withdraw the jurisdiction which she had thus conferred; that this 
general appearance related back te the entry ef appearance by her 
attormeys on December 3, 1924; that the statute had not run when 
the claim was filed on that date, aid that it had net rum when 
the appearanes of the exeoutrix was filed by her attorneys; that 
the subsequent ratification by her of their appearance for her tock 
effect as of the date they first appeared and net on the date of 
her ratification theres?, and that for this reason the claim is 
not tsrred. the claimant does net cite any autherity sustaining 
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hia contention, and the executrix contende that Thomson y. Patek, 
235 Jil. 341, is directly to the contrary, in that case certain 
defendants made a motion to vacete a judigaent on the grownd that 
there wae no service of proeess and that the attorneys who entered 
their appearance were without authority to de so. ‘The Judgment was 
vacated. It was afterwards urged upon appeal that these defendants 
by filing a general appearance and asking for a vacation 7 the 
Judgment on other than purely jurisdictional grounds had validated 
the judgment, und the general rule wae invoked that a party ques- 
tioning the jurisdiction muet conyvine bie motion te that specific 
purpese, otherwiee he waives jurisdictional defects. 

ihe court there said that the rale did net apply for 
the reason that the defendants gid net ask the court te de anything 
except to vacate the judgment. Here, the exeoutrix did ask fer a 
trial on the merits, and we de net doubt that by so doing che would 
thereafter be estopped te dexy the jurisdiction of the court, but 
thio would not mean that she might not deny tha former unauthorized 
appearance. <hne could not reasensbly be held by her later appear- 
ance to have validated this prier one whieh she specifieally dis- 
affirmed in her amended petition. It would be absurd to so held. 
The juriediction of the court over her se far as this claix« is 
concerned must be held te date fram tie time of the authorized 
appearance on Yebruary 9, 1923, not the appearance of Deceaber 3, 
1924, which was unauthorized and which it was the purpese of her 
petition to disavow. But on Vepruary 9, 1928, even assuming the 
alleged payment on Maren 1, 1917, the claim was barred by the 
statute and the Srobate court of Cook county was without power te 
allow it. Yayle vy, Many, 241 Lil. App. 446; in Re Zatate of Mertz, 
246 Ill. App. 253. It will be remembered there are no written 
pleadings required in the Probate court. A written plea ef ths 
atatute of Limitations is net necessary in that court in erder to 
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preserve that defense. Smith v. Beith, 206 lli. App. 230. 

Therefore, even if we assume that the payment of $160 
wae made on the mote on Murch 1, 191, thie item of the amended 
Claim must be considered an barred by the statute. 

The judgment of the Cireult court disallowing the elaim 
based on the note will be affirmed, and ae to the item of the elaim 
bated on the judgnent of the Municipsi court, that judgment will be 
Teverved and the cause resanded, wits directiona to allew the sane 
to be paid out of the assets or property belonging to the estate 
wiieh had not been already inventoried er accounted for by the 
@xecutrix at the time of the filing of the anended clein, 


AVFIABED Lh PART AND LS PART REVERSED 
AUD REMANDED WITH DIRBOTIONS. 


O'Connor, ). J., ard Kedurely, 7., concur, 
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MANDRL BROTHERS, INC., ) a 
a Corporation, : 
Appelice i 
¥ROK MUNICIPAL coURT 
vs. 
OF OKLcAGO. 
WALTER DREIS, 


Appeliant. ) L 


Bx 3 } /% 6% 
fa o ~% Holieo Ue) 
BR, JUSTICH MATCHETY DELIVERAD THR OPINION OF THR COURT, 


In an action based solely om a stated aeceount and 
upon trial by jury there was a verdict for plaintiff in the sun 
of $1221.62, upon which the court, overruling motions for a new 
trial and in srrest, entered judgment. 

It is contended for reversal that a motion made by 
defendant at the close of all the evidence for an instructed ver- 
dict in his faver should have been granted as there was ne compe. 
tent evidence tending to prove an acevunt stated, or if there was 
such evidence then it is said the verdict returned should have been 
eet aside as clearly and manifestly against the weight ef the evi- 
a@enece, These contentions require a review of the faets which the 
jury might huve believed t© be true and which seem to be as follows: 

On August 7, 19%, Ere. Dreis, wife of defendant, 
opened an account with plaintiff in the name of her husband. The 
wife and daughtere of defendant thereafter purchased various items 
of merchandise upon thie account. In Oetober, 1999, the assistant 
eredit manager of plaintiff talked with defendant on the 'phene and 
teld him that hie account was getting quite large. Defendant said 
he would send » cheek, not for the full amount but fer a substantial 
part of it. The amount of the account at that time was $651.78 and 
this was at that time particularly called te defendant's attention. 
Two oF three days later claintiff received a check for $200 on the 
account. Whether the check was that of the defendant husband or 
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hie wife does not appear from the evidences, 
Qn January 3, 1950, plaintiff caused a Letter to be 
mailed to defenieant which reada as follows: 

"We are enclosing your bill as of January second, showing 
a balance due of $1225.62, of which sum $885.22 is now eonsiderably 
in arrears. 

This matter requires your prempt attention and we trust you 
will send remittance cevering at least the past due portion wi theut 
delay." 

On January 13th plaintiff wrote defendant: 

“Ye recently wrete to you calling attention te your account 
on which there is an overdue balance at this time ef $1225.62, tat 
as yet we have net been favored with a remittance nor reply to our 
communication. 

This seeount is new so far in arrears that ve are compelled 
te request settlement without further delay. We are, therefore, 
marking the matter ahead for five days in the hope that yeu will 
save us the necessity of taking some other steps te secure settie- 
mont. 

On Javuary 2let plaintiff wrete defendant: 

“We have written to you on two previous occasions regarding 
your delinquent account but as yet have not reesived cheek in set- 
tlement nor any reply to either communication. You, of course, 
will realise that we ean net allow the agcount te drag along in 
this manner and we are, therefore, compelled to say that unless re 
 peeeive a remittance to take care of the account within the next 
five days, we will be forced to turn it over to our Calleetion De- 
partment for any action neecersary to cowpel setilexent." 

Ro reply was reeeived to these letters, md during the 
last week in January the assistant eredit manager of plaintiff 
called up defendant and.toid him the amount of the account. He 
says defendant replied to the effeet that rs, Dreie had rum up a 
great many bills and had involved him very heavily in debt and that 
he wished to teach her am lesson and compel her to pay the bill; that 
defendant said she waa in Yierida and gave her address as 915 
Jefferson avenue, Miami Eeach; that defendant asked that plain- 
tiff write lire. Dreis insisting on settiement of the bill; that 
he (the aseistait credit manager} told defendant he would be very 
glad te do that provided he might have an understanding with de- 
fendant that "he would take care of the bill if Mre. Dreis aid 


not,” and that defendant said he would. 
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Accordingly on Jenuary Slist a letter was written to 
Mrs, Dreie and no reply having been received the manager agein 
teok the matter up with defendant about February 10th and told him 
that a reply had not been received frow dre. Dreis and that plain- 
tiff insisted on defendant taking eure of the bill. Thies witnere 
said that defendant never told nim he would net pay the bill and 
aid not say that the account had been opened without hie concent. 

tm January 99, 1930, B. P. Seibt, collection zanager 

for plaintiff, eaw defendant at defendant's office. He testifies 
that he took with hin a statement which appears in the reeord as 
plaintiff's exhibit 3 and which shows a balance due of $1291.42; 
that he handed thie statezent te defendant smd sacked him for a 
cheek and defendant eaid, "Xe;" that he asked defendant, "“hy not?” 
to which he replied, “Collect from Mra. Dreie." Seibt says he 
pointed out te defendant that the husband and the wil'e were both 
Aisble fer this bill ond defendant responded, “Kaybe" or something 
to that effect; that defendant tock the statement and wrete the 
Plerida address off Ere. Dreie on it, handed it back te him and 
requested that plaintiff write to her; that he asked defendant 
whether in the event she would net reuit he would send a sheek and 
he said, "Se." On or about February 15th Seibt talked with defend- 
ant by ‘phone and defendant then said he would psy the amount of the 
bill in monthly installments covering a period of ten months, and 
Af plaintiif wished to aceept that offer it cheuld write him and not 
‘phone him again. On February 18th plaintiff wrote dofendent in 
substence that the plan outlined by him on that day was net satise 
factory and insisted upon full payment at once, 

Defendant teatified that he knew thare war an necount 
in his nane with plaintiff shortly before Seibt called upon him; 
that he did not remember the conversation by telephone with the 


assistant credit manager on October 24th, but that he was called 
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several times about the account. ie deiies that he had aver sent 
any money on account. 4e suaye that the substance of bia converaae 
tion with Geibt on January 2th wax that he, defendant, said he 
thought it peculiar that plaintiff would sllow a bill to run up to 
ever $1206 and then demand the money; that Seibt replied that he 
4id not wish to ewbarrase kre. Dreis, and that he, defendant, 
stated that he would prefer to have her embarrassed to the extent 
of letting her know that there was an account against Him rather 
than to be embarrassed himaelf by the request to pay $1200. He 
says he did not adwit that he owed the account; that a statement 
had been mailed him a few daye before that time; that he did sug- 
geet communication be made with lire. Dreis# in florida in the hepe 
of getting her to pay the sceount. He denies that he told Seibt 
by telephone that he would pay the account in monthly inetallments 
of tem per cent per month. He says, however, that he referred this 
account with others to his attorney and suggested that kind ef an 
arrangement be made. He further says tuat he did net teli plaine 
tiff's agent he would pay the debt im full amd that he never ad- 
mitted he owned the money; that he knew plaintiff had « eleim 
against him but never admitted having received the goods; that he 
never received or ordered thom. 

On crops-exemination defendant adeitted that he had 
put an offer in writing, 4t which time he did not deny that he 
owed the money, but said that he never contracted the debt; that 
he enclosed a cheek Tor $1200 in uw lettex, which check was returned 
to him. 4sSe admitted that the Florida address of rs, Dreis on the 
etatement was in his handwriting, 

; it is not contended by defendant that there is any 
error in the instructions to the jury, and all conflict in the 
evidence as to issues of fet must therefore be regarded as 


settled in favor of plaintiffs. 
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In State v. 221. Come. KR, ih, Oo., 246 Til, 14%, the 
lew of this State with reference te an account stated is thoroughly 
discusecd. The opinion of the court states (p. 241): 

"A otated aceount is an scknewletguent of an existing cen- 
dition of liability of the parties, from which the Law implies a 
promise to pay the balance thus acknowledged to be due, The termes 


‘stated’ and ‘settled’ accounte are sometimes ueed ae equivalent 
expressions. (1 Cye 364 and cases eited; 1 "ener and sr ve 


93; 1 Bney. of L. & P, 725, and eases elted; Chisage, & “pu re 
3t. Paul Kat jvay So, v, Clark, 02 Fed. Kep. 068; "hebaw +. ——s 
o Wwe %. 


Leon, 288 111. App. 433,this court sada: 








"The meeting of the minds of the parties upen the ¢correct- 
ness ef an account stated is ususlly the result of a statement of 
an uccoumt by one party and an acquiescence therein by the other, 
The form of an acquiescence or assent is, however, tometerial and 
may be implied by the cotiduet of tna parties and cs eunatonne of 
the ease. VYol. 1 Corous Juris, 687; Dolman v, Baw Go upti i 
103 Kan. 635, 176 Pac. 145; 2 Ak. Re 67. ot Ads in order to ¢on- 
atitute an account stated, there must in every case be proef in 
gome form of an assent to the account, that is, a definite acknowl- 
eignent of the indebtedness in o certain sum and the assent must be 
Voluntary. As a general rule, an adwdesion of a balanee or ac- 
knowledyuemt made by one party te another that a suc is due te the 
iatter ie sufficient Bnahs teeis evidence to prove an aecount 
stated. Vol. 1 Corpus Juries 635, per, 268,* 





We think that in this ease the jury could reasonably 
find from the evidenee the existence of an aceount etated to the 
amount ef the judgment. In the first place, there is eredible 
evidence that when the account was precented to defendant he asked 
that plaintiff write to Ure. Dreis and sai’ ‘hat if she 414 not 
pay it he weuld so so. It in true, he denied that he anid thie, 
but this made a question for the decision of the jury. in the 
second place, the fact thet he at no time questioned the corract- 
neao of the account is a ciroumstance from which a promise to pay 
it might be inferred. Im State v, Tl). Gent. B, A, Go., 246 Ili. 
188, the Supreme court eaid (p. 246): 

“Sut it ie contended by appellee that the very retention of 
these accounts for so Long a time was, under the authorities, an 
ee of their ageurecy. (Murray vy. Toland, 3 Johns. Ch. 

» 11 BB. YY. 176; "3 , 33 Thi. 


ios 474, nm ordinary "puciness transaetions, if an account has 
been tranamitted from one incividual to another it will be deemed 
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a stated account from the presumed approbation or acquiescence 

of the parties, unlese an objection is made thereto within a 
reasonable time. (1 Story's Bq. Jur., 10th ed., sec, 526.)* 

The opinion goes on to state that what is « reasonable time deneniis 
upon the cirewsstances of exch case, the ordinary ceurse of busi- 
ness and the relationship of the parties; that no attempt hae been 
made by the courts te Lay down any general rule which vill eontrel. 
We think it is not unusual for a husband to receive bills for family 
expenses which have been incurred by his wife; that where, as here, 
he has knowledge that she is buying on an account kept in his name, 
it devolves upon him te object to the account when stated within a 
reasonable time, and that, failing te object, ne Gea to pay 
the aceount as etated arises. At least, it would seem that a jury 
might, without acting unreasonably, se find. 

We conclude that it was net errer for the eourt to 
refuse an inatruction for defendant at the close of all the evi- 
dence, and that this court sitting in review in not able to say 
that the verdict of the jury is contrary to the manifest weight 
ef the evidence, It follows that the judgment will be affirmed, 


AFYIRMED. 


O'Gennor, P. J., and KeSurely, J., concur, 
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INDUSTHIAL GAS SNGINENRING vO., 
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Thies is an apyeal by Vurkert, complainant, from a 
Aeeree ontored overruling hie exeentions te a revert of » master 
and diewiesing hie bill of comolaint for rant of equity. ‘The 
deoree aleg granted relief te defendant on ite ero#sbill. 

The original bill prayed that on exclusive license 
theretofore granted by complainant to defendant wight be declared 
void ani set aside and defendant temporariiy enjoined from operat- 
ing under it. ‘the crosebill prayed that the License might be 
Aeclared valid and that complainant wight be enjoined from vielat- 
ing the license agreement snd required te aecount te defendant 
under it. 

there ie practically no eonfiiet in the evidence es 
te the ensential facts, which appear te be ag fellewa: Gm Sep. 
tember 17, 1993, Yurkert filed his application in the United 
States patent office, ne oe letters patent might be granted 
to him on o certain “Method/ond Keane for brying.* Letters 
patent therrfor ieeued on GCetober 19, 1926, 

im the winter of 1623 te 1974 Purkert became ac- 
quainted with Bugene ©. Gmelin ond Fred 2. Kuehlenbeck, who 
operated » business under the name of the Opalite Sign Company 
at 407 &, Wells street in Chiengo. Gmelin owned the wachinery 
and agsete of a defunct company which hed formerly conducted ites 
business at 194 Yost Lake street. Furkert was in the businese of 
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ae@lling what was known as Selas machines, one of which he ine 
stalled in the plant of Gmelin end Zuehlenbeck on Welis street. 
He talked to them about his application for a patent and wade 
arrangements with thes to ounufaeture the heaters, in the produee- 
tion of which his invention was ueed, at their shop on West Lake 
street. 

in January, 1924, Furkert started negotiations with 
Gmelin looking towards the organization of « corporation which 
would undertake the manufacturing and marketing of heating devices, 
phe production of whieh was based upon the invention for whieh he 
had made application for letters patent. Pursuant to these nego- 
tiations the defendant corveration wae organised under the laws 
ef Illinois on March 2%, 1924. Ite articles provided that the 
eapital stock sheuld consiet of 200 shares of common eteck ef the 
par value of $100 a share, Thirty shares of thie stoek were at 
once issued to Furkert. ie paid therefor $5,000 in ensh, which 
sum, however, he borrowed from Gmelin, to whem he gave his promis 
sory nete therefor, dated March 25, 1984, due om or before one 
year after date, with interest at six peor cent, As colisteral te 
this note Furkert delivered to Guelin 5 ecertifieate which hed 
been issued to hiw for hie 30 shares of stock im the defendent 
corporation. 

The vertificate of incerporation shows the inecorpora- 
ters to be complainant, Samuel #, Jacobson and Isanc Waggoner; 
that the object ¢f the corporation is te manufneture, assemble, 
buy and #011 cas, fire, cir heaters aud dryers, gas and eleetric 
furnaces, ovens, heating units and applienees; and states that 
¥urkert has subscribed and paid for % shares, Jacobson one share 
and Yaggoner five shares, all in cash and at a par value ef $100 
each. WFurkert, Jacobson and VYaggoner were cleeted direetors of 
the corporation. Furkert was elested president and treasurer 
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and entered at once upon the duties of his offices, an4 his name 
ae president is signed to the certificates of steck which were 
ieeued. The legal work in connection with the orcanisation of 
the corporation was performed by Mr, Golden, who appears to have 
acted at the request ef Gmelin. 

On Hareh 25, 21024, (and as the master finds) contespe- 
raneous with the erganiration of this corporation, complainant 
executed and delivered to the new corporation an inetrument in 
writing under seal, the »sterial parte of which are ae follows: 


"In consideration of the sux of Ten Dellars end ether good 
and valuable considerations, in hand paid to the undersigned, by 
the Industrial Gas ingineering Ce., inc.,*** I hareby license and 
empower the said industrial Gae iingineering Go., ine., to monufae- 
ture exclusively, certain machines used in the wethed of and seans 
for drying, or any improvements, alterations or changes thereon, 
for whieh Letters Patent have been applied fer by the undersigned, 
ae serial io. if, as and when the said Letters Patent of the 
United States ehall be iseued to the undersigned, and to eel) 
machines eo manufactured throughout the United States and foreign 
countries to the ful) end of the tere for which said Letters Patent 
are granted, if, as and when granted, 

It is undereteed that the undersigned has entered inte a 
eentract with the Phoenixzelermetic Company of Ghicago, te have the 
ex¢lusive right te use the undersigned's patent for and in connec. 
tion with the heating or operating of a conveyor oven used for tin 
decorating and coating, whieh processes are eovered by the applica- 
tien ef the above Letters Patent applied for by the undersimed. 

theese Presents, the undersicned toes hereby aselgn ali of hie 

ght, title and interest in aud to said contract, to the industrial 
Gas Engineering Co., Inc., an Illinois corporation, aid any and all 
royalties that may be received by the undersigned by virtue of his 
contract with the said PhoenixeHermetic Oo. shali be paid over by 
him te the Industrial Gas Sngineering Co., Ine, In the event, hor- 
ever, the Industrial Gas Sngineering Co., Imc. ceases to do business 
or dissolves then such royalties se received by the undersigned 
from the aid Phoenixeliersetic Co. shall be the absolute property 
of the yey 

It is distinetly understood and agreed that in the event the 
Industrial Gas Engineering Co. Inc. ceases to do business or dis- 
solves, then the license herein granted te manufacture exclusively 
éertain machines used in the method of and meane for drying, or any 
improvements, alterations or changes thereon, for which Letters 
Patmt have been applied for by the undersigned, as Serial he...... 
shall terminate and revert back to the undersigned; it being the 
intention only to grant exclusive license as hereinbefore recited 
to the Industrial Gas Engineering Gg. Inc. only, and not its as- 
signs by operation of law or otherwise." 


The agreement between complaimant and the Phoenixe 


Hermetic Co. referred to in this license was offered in evidence 
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and appears in the record, 

At the tine of the eorgeniaation of the defendant com- 
pany, complaiment was euployed by 1t ot a salary of $300 a month 
ond thereafter acted as ite president, treasurer ond monager. He 
drew all the cheeke and in geieral seeme to have had the entire 
comirol snd management of the business up to about January, 1975. 

About Jume 95, 1924, defendant corseration iseued to 
Gmelin thirty shares ef ite common stock ond reeeived payment 
therefor partly in cazh ond partly in machinery and equipement te 
be used by the corversation in ite business. The issuance of this 
stock te Gmelin was approved by complainant as a member ef the 
board of directors ef the defendant corporation, On or about 
July 10, 1994, seven shores of the common stock were Lesued te 
Mushlenbeck, wio paid the sorveration therefor the ¢acsh par value. 
Complainent siso appreved of the issuance of thie steck. Mushlen- 
beek end Gmelin were then and had been for many years clese friends, 
and the effect of the tranefer of the 37 shares of common eteock wae 
to give then a mafority of the outetending eapital stock of the 
defendant corporation. 

The businese of defendant proapered. Ite balance 
sheet as of December 31, 1944, showed a met worth of $11,864.30, 
with only $7,800 as the ictal amount of eapiteal stock issued. 

in the letter port of 1924 sompleinant became dissat- 
isfled and made complaint to Guelin and ethere that he hed granted 
the license without any cash payment, ond om Nevermber 20, 1924, 
the matter was taken up for consideration at a meeting of the 
board of directors, He then requested that he be paid the sum of 
$1,500 in consideration of having granted the license, ‘This re- 
quest was denied, the ether members of the board veting against 
the alliewance, At the seme meeting the board voted to make an 
allowance to complainant of $25 additional a month as covpensation 
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for the use of hie sutémobile about the business of defendant, 
Although complainant acquieseed in thie arrangement he did net in 
faet thereafter draw checke ‘or this saiditional cowpmmeation. He 
resigned ae president of the defendant corporation and thereafter 
took no part in conducting ite business, ond since that time both 
complainant and defendant have been manufacturing and selling de- 
wieces snd equipment constructed under the invention of comploainant, 
The business of defendant corporation hae at all tikes been founded 
upon complainant's invention. Defendant hae from time to tine 
netified complainant to refrain from infringing upon ite righte 
as exélusive licensee, and complainant has treated the license as 
being ef no foree and effect. 
darch 26, 1925, the note of complainant to Guelin 
Tell due. Complaiaant shortly before ite maturity wrote Gmelin 
that he was unable to meet the payment but he authorized Gmelin te 
take over the stock held en eplieterai in full payment. Gmelin 
has not cancelled the note or accepted the stock in full payment 
thereof and the thirty shares ef atoek, the certificate for which 
is held by Guglin as cellatersi, still renain of reeord in the 
mame of sosiplainant. On the hearing OQmelin testified that he was 
ready and willing to return this certificate for the stock in pay- 
ment of the note with interest thereon, 
On or about December 21, 1975, complainant advised 
Gmelin that he did not intend further to prosecute the application 
for patent an4 that he would permit the sane to lapse unless he 
were paid $5,000 by defendant and the royalty upen each device 
theresiter made, Mareh 10, 1926, the commissioner of patents 
gave defendant leave to prosecute thie application, which it 
thereafter 4id at its own expense, and the patent, as already 


stated, was issued om October 19, 1926, 
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The master reported and the deeree found that the 
invention of complainant was eommercially and meshanically praetiq 
@al and that an injunction showld be iseued snd an aesounting or. 
ered in secordance with the prayer ef defeidant’s erosabild. 

The evidenee shows without contradiction, ae the mase 
ter reported and the decree found, that the organization of the 
Corporation end the iesuanee and delivery of the license were alk 
& part of one transaction, the purpese of which wan the explettation 
of complainant's invention. There 1s no evidence tending to aher 
and it is not contended thet there wae ony fraud or misrcpresentae 
tion om the part of def endent corporation er of any person taking 
part in the transaction; but complainant contends that the license 
ie void beenuse It lacks mutuality an¢d ese granted without con. 
sideration. lt is urged that therefcre complainant had « right to 
revoke thé license, and complainant cites a suaber of autserities, 
Which he urges sustain his contention, such av Killer vy. Moffat, 
153 211. App. 1, where complainant filed a-bill in equity te se- 
cure the eaneelistion of « written lesse, whereby he purperted to 
wive Meffat the right te mine and reseve coal from certain real 
estate described in the lease, ond Moffat agreed to keep a correct 
eecount, render monthiy vtatesenta and pay twe and a half cents 
per ton for each tone of coal mined. The court said that in the 
agreement Soffat did not undertake nor was he required te mine any 
coal whatever during the Life of the agreement; that #f coal was 
mined he was required to pay « royalty, but that he 444 not agree 
to mine any quantity whatever nor was he bound under the contract 
te do se; that the contract wan therefore void at ite inception 
for lack of mutuality, and that eomplaiment then had a right te 
have it cancelled whieh wae thereafter lost through perferuanee 
by defendant. 

Complainant alee cites Plumb vy. Campbell, 129 111.101, 
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@ Gane which involved te sale ef certain bonds under the terms of 
a Writing lacking mutuality. 1+ wae there held thet » promise for 
a promise was not a valid consideration unless there was mutuality, 
so that cach party might hold the other for the performance of his 
engagenents, The opinion siates in aubstance, however, that it 
doce net follew that a contract in writing te be complete must show 
such mutuality on ites face; that in wiiy cases there ie a seeming 
Want of mutuality where the contract may be enforced by the parties 
on the same proot as would pave been seeeecary ii that mutuality hed 
apyeered in the contract; further, that where the writing amounts 
only te an offer ov the part of the promisor, he will be bound 
after as engagement on the part of the promises whieh ia cufficient 
to bind Sim, the promises, because in such ¢ase there would then be. 
& promise for a prowiae with entire mutuality af obligation. in 
that ease it was held that the prowmisee had become so bound ané@ that 


the contract wae walid ond mfereeable. 








pe, 244 111, App. 61, 
are alae cited, and in both ceases it was held in substance that 
written agreexente which vere only in the nature of an offer did not 
become binding wntil secepted in such manner as would bind the 
offeree. 

Complainant cites Grendel) vy, Widlie, 166 Iii. 233; 
Sortelyey v. Barnedali, 936 111. 138, und Sorbett vy. Cromkhite, 239 
Ill. 9, to the point that the license was cranted without considera 
tion and that complainant therefore had the right to revoke it. 
Theee eases ore ail in many reeyeete clearly distinguishable upon 
the faets, and even if aecepted as asplicable wowld not sustain the 
@ontention which is made by compleaimant. It is quite unnecessary to 
miter into any extended discussion of the complicated legal questions 
involved in diverse theories of mutuality and consideration, Perhaps 
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no better definition of consideration has ever been given than 
that stated in Currie vy, Misa, L. K. 10 Hxch. 153, which ie age 
cepted in Williston on Contracts, vel. 1, ». 211, ae an "slaberahe 
definition, * nomely, "A valuable consideration in the sanee @f the 
law may consist either in some right, interest, prefit, or benef at 
aceruing te one party, or some forbearance, detriment, less, or 
reepensibiliiy given, suffered, er undertaken by the other." 

The enses upon which complainant relies are te the 
effect that 1% is not at ali necessary that it should appear from 
the face of a written contract that it was mane for «a valuable omid 
valid consideration. We think 1t mast be coneeded to be true that 
if this license could be considered os expressing an emtire cone 
traet between the defendant corporation and ecempleainant, then under 
the definition we have stated it would be without mutuality and 
Without vaiid consideration, sinee a enreful reading discloses 
that 1t does mot state that defondant ikl de anything te ite 
detrimnt nor is any prowise wade therein which would in any way 
be of benefit to complainant. However, thie license dees not rep 
resent the whéle agreeaent between theese partics, nor, indend, 
does it appear that the concideration upen whieh it eas granted 
‘moved between complainant and defeniant. The real agreement here 
wae between plaintiff and Gmelin; and the facts whieh we heave ree 
eited thew without any doubt that complainant as the owner of the 
' dnvention wished te deviree s plan by whieh the exploitation ef it 
shevld be secured; thet te that end he opened negotiations with 
Gmelin; that te that end Gmelin wade a lean te him of $3,000 which 
otherwise would not have been made; that to that end Cuelin caused 
& corporation to be organized, whieh otherwise would net have bee 
brought into existence; that to the came end stock was iseued te 
eomplainant end he became president, direeter and general manager 
of the defendant company at a salary of the amount which he res 
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quested. Gmelin would act have amitered into these things, it is 
apparent, if it had not been fer the promise of complainant te 
exegute the license te the corperatien to be organized, Gmelin vas 
under Mo obligation te make the loan. fie was under ne Legal ebli- 
gation to cause the eorperation to be organized, Ae was under ne 
obligation toe buy stoex therain. it is perfectiy apparent, as the 
@eeree finds, taat the whele matter wae ome traneaction in which 
complainant exteuted the license in consideration of the things 
whieh Gmelin and ethersagreed te do and perform. The transaction 
may Rot have beer a wise one from complainant's stendpeint. It may 
be thst complainant could have obtained much better terms, That 

was nin own affair with whicn the law has nothing te do. ‘the law 
does not act ap guardian of competent persone of fuli age or ascume 
to make for them better contracts tian they have been able to wake 
far themselves, nor in the absence of fraud or mistake 2oes it undo 
ond relieve them from unwise contracts inte which they may have 
entered. It should be renenbered (which some of the cases aited 
would indicate complainant hae net remembered) that this i*« not a 
bill brought by the grantee te secure a specific performanee of a 
contract. An appeal of that kind to the extracrdinary perera of a 
‘gourt ef equity is always up to the diseretien of the court, and 

it will not compel the performance of a eontract whale is oppressive, 
unjust ang unfair. hus, in Bational Gum & Mic of ‘ 

S51 3. ¥. Supp. 95, which is cited by defendant, the esurt granted 
speeific performance of a contract in many respecte like the one +e 





have under consideration here, There is a vigorous diseenting 
opinion to whieh we are referred by complainant and with which ve 
would be much impressed if the bill here was one whieh prayed for 
the speeifie performance of this contract. 

There is another reason why we think complainant cannot 


maintain the contention thet this license was given without considera 
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tion. The license vas granted unier wal and it states upon ite 
foce that it is granted for a consideration of the sum of 910, 
The proof upon the trial showed that tais $10 was never in feet 
paid, but this was due to the failure of complainant, whe was then 
the president and treasirer of the company, to draw the cheek and 
make the payment. In other words, it is nis fault if the payment 
has not been made. the low in Illineia seeme to be well settled 
that while the consideration upon which s contract is made may be 
usually inquired inte and the facts seeertained, such inquiry is 
Rot permitted for the purpese of showing that the contraet is 
fmvalid w4 void. ‘thie woulda sees te be the rule apelied even in 
eases there specific performance is prayed, such as the eese of 
Grandal) v, Willig, 166 111. 233. 
The question has been thoroughly discussed im Poe ¥. 
Ulrey, 955 111. 56, where a couplsinment prayed ond the trial eourt 
deereed that a ecrtain lease whick Aad been made in ¥rlting under 
seal for » ctated consideration of one dollar should be set aside. 
It was claimed that this lease wae void fer want of mtuslity and 
because it wae unfair, harsh and unconscionable and because the 
erentece had failed toe somply with the terme thereof, Uvon appeal 
te the Suprene court it was there contended that the Gireuit ecurt 
had rightly entered the decree seiting aside the lease fer the 
Peasen that the comsideration was not in fuct prid, The opinion 
by Mr. Justice Cartwright states the Limitation we heve anscunced, 
as Soliows: 
“But while the recital of the paynent ef the consideration 
edonent of such. paysent Senagt be sextratioved vy pase fer the 
se of invalidating the instrument or impairing ites legal ef- 
j a8 a conveyance, 
eo, 220 Ili. Ds 
There is, of couree, abundant aythority to the effect 


that @ court will not inquire inte the alleged inadequacy of the 
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consideration for a contract under cirewmetanses euch an here 
agpesr. Huiller vy. Ryan, #6 111. 38. 

There is a further reason in our opinion, why ceme 
plainant cannet maintain thie action. The license whieh complaine 
ant seeke to have set aside ie dated March 25, 1924, Fie bill was 
filed Way 16, 1926, more than four years after the license was 
made and mere then four years after business operations thereunder 
had been begun. In the seamtine he knew that other pereons were 
purchasing steck in the company, whose entire bueiness was based 
on the exploitation ef his invention. 4e knew thet expenses were 
being inmourred in carrying om thet businees, all cf which were 
Ddaeed upon this contract “hich he made. Every day that passed 
by rendered it more snd more impossible for hiw te rertere the 
gtetus qua in caee he was allewed te reseind the license whieh 
he hed given. Complainant cites esses to the point that where 
there fe me consideration a compiainent may reseind witheut of- 
fering to return any congideration, - a statement whieh is wuite 
obviously true - but we have already seen that there was « con- 
sideration in this case, although the conei¢eration meved from 
persons other than and dietinet free the correratien which was 
organised, Complainant therefore would seem on the plainest orine 
ciples to be ettepped in a court of equity by kia laches. He is 
mow in a position where it is quite impessible for hix te restore 
the status quo, and he does net offer te do ee. The well known 
rule of equity will net Allew that he wne fails te speak when it 
is his duty te speak siell efterwarde seenk when it is his duty 
to remain silent. There are many caves which micht be cited to 
this point, but numerous citations would net add anything to the 
foree of Huilier_y, Ryan, which we have already cited. 

Many other pointe are discussed in the veluminous 
briefs which have been filed, but we 4o mot deem it necessary te 
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Ailseuss then, 

Although defendant contends that the court in withensé 
juriediction to somsider the bill beoause it involves the intr inge- 
ment of a patent, while it imeonalatently ascerte its right on the 
erenebill to Have an injunction against the unwarranted disregard 
by complainant of the licenses, it is perfectly chear that there is 
ne questien of the validity of m patent invelwed in thie eave, If. 
we are right in our eoneclusion that the Licenes ia velid an4 that 
complainant ia uet entitled to have the eame set avide, it folie rs 
that defendant Le entitied on its ereessbill toe save an injunction 
against eune~ = whieh will prevent in the Tuture the disregard 
of the stealer him and will compel on acgounting as te the dame 
agee defendant haa already suateined in that regard. Hopping +, 

UGe, 14] Wis. 199; Walker on Patents, 
Gth e6., Vol, 1, see. SOL, p. 440, ant cases there eited; Havens 


&, 145 121. 118; Bird v. Taenbouser, 








166 Til, App. @53, 
tt follows that the deerce of the trial court rill 
be affirned, 


AFVIRMED, 


O'Gonner, ?. J., and Meturely, J., coneur. 
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SIDMEY KOR SHAK 
Appell ae, a, 
ROM MUNICIPAL COU 


OF CHICAGO. 
.. J. — and 
Appellants. ps 6 Ze. Ae tA 6 3 3! 


UR, JUSTICE MATCHETT DELIVERED THE OPINION OF THe GOURT. 


This is an appeal by defendants from a judguent in 
the eum of $250 entered upon the finding of the court. The state- 
ment of claim averred that this amount of money had been obtained 
from plaintiff by defendants through false representations and 
threats te withhold a check belonging to plaintiff's mother which 
represented the proceeds of an insuranee policy en the life of 
plaintiff's deceased father, Harry Korshak. The affidavit of 
merits admitted the receipt of $250 from plaintiff, denied that it 
was obtained by any untrue or false representations, and asserted 
that plaintiff gave defendants that amount in payment of an in- 
debtedness which they held againat the estate of the deceased 
father of plaintiff. 

It is insisted by defendants in the first place that 
the evidence was insufficient to establish the fact of fraud, and 
that the burden of precf was om plaintiff te establish that fact. 
This contention requires a review of the evidence. There were only 
two witnesses in the case. Plaintiff gave evidence tending to shew 
that defendants were insurance agents and that the father of plain- 
tiff in his lifetime held a policy in a company represented by them, 
the policy being payable upon the father's decease to plaintiff's 
mother; that plaintirr, @ lawyer, filled out the proofs of loss on 
the policy and brought them to the office of defendant James 
Rosenblatt, who at that time told plaintiff that he held a note of 
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plaintiff's father fer the sum of 3806 which was payable to hie 
(defendant's) father and which had been given in payment of the 
first premium on another and different ineuranee poliey, and that 
the home office in Indianapolis was holding up payment of this 
policy, which was for $1300, to plaintiff's mother until the note 
should be paid; that plaintiff told James Rosenblatt that hia father 
had Left no estate or money whatsoever and he Aid net think the note 
should be paid; that Resenblatt told plaintiff that the home office 
was holding up the cheek until $250 was paid, whereupen plaintiff 
gave to him his check dated ¥ebruary 9, 1931, payable to the order 
of & J. Rosenblatt for 8250. Plaintiff saye that he tol4 James 
Rosenblatt that he did net have any money at the time and that 
Rosenblatt would have to hold thie cheek until the other cheek 
cleared; that two hours later he come back to the office of da- 
fendants, asd that the Insuranes company's cheek wan there, He 
further saye that in the afternoon he discovered that while the 
check to hie mother was given on a poliey iaowed in 1917, the note 
for which he paid $250 was dated in 1927; that he then ealled James 
Resenbiatt and told him he was going to start » law suit and that 
Rosenblatt said he would pay him the $280; that on the following 
day Rosenblatt said he would talk it over with his father and 
afterwards announced that they refused to return this $250 to 
plaintiff. 

The note is in evidence and is dated July 29, 1927, 
due 90 days after date toe the order of &. J. Resenblatt with inter- 
est at six per cent per annum and signed by Harry Sorshak, plain- 
tiff's father. Plaintiff received the note from James Kosenblatt 
at the same time he gave Resenblatt the check. It appears that the 
note in question was given as the first year's premium on a policy 


other than the one upon which plaintiff was colleeting for his 


Pee 
eit af ofdeyaq sew re bitiy OOF Te awe ect tH? tontet a Tehtetale 


add te taxemac at avvig need bas codsty hae ‘welt gt: (eh ene) 
tad? oe \yohfor eosetmant duet Tl th bie condone no annmnee sextt 
sit} to tnemeag qu geihiod saw at Loqanaihal tae sotto smad “ 
aton od? ittan tesifom e! Trltalal: og isis xo aa Moke 
aestte? ats dant dieldnenel wane bios vhisdiale ‘tasty pbiee od btwesia 
afon otf vialdd goa Ath of haw tevece tarw yearn to hergcordl tes hes 
@ottic smoX wAk face ilsmie fe nioe ‘htalieatel test Shine oa dfrorte 
Yhirniele noqvewle ,bteq saw 0ARe. hbo eyewear ey gathLosd new 
Tabro edt of aldaveq BOR, @ Yiawedol, hetah Mdoots eid mid oot oven ; 
genet blot of ted? age Mhtaiali 1086 «eo? tedden & ate 
Sarl? hue oaks. ont ta eam ya oved Pom. Dw ot toate sto ttameee 
toons torte edt Lisay Moede abstt 6 fost 08 ove hhvew #deteinewoll 
“eh te eoltio ant of soad ases. od note f eres. owt sade yheee te 
ell etedt sow Moats at ymencs sometiseinl ect text bow f mehne 
ont oltre tndt hamevogeth on neontest'th edt: mhotemt oveam: mostra 
stom ori? ,819L al bomal yotieg @ ne nevih caw wodtom wta 0d aoorto 
noma holino anit of fat 7YROL at. hada maw ORS Akay eat 2te eter aot | 
dnct Soe dive wel o étade of yale new oe wld bled bee srnctmeet 
Qaiwoliet oft no dads 0886 ond ate Yen Ddwowonsi hae ¢hetem 
bie Telte’t eid ctiw tave #1 Whed sahil oa: hhee cara 
08 9NRS ald? mutet a? peautey yore tent: Senmuoann earns te 
pp PRRE “hal hotabh at bow eonebive at #) etemeel)) mcnoo etal 
etal Atiw tiaidoowed .% .3 39 tebte ant of otab cet tevegaki® ome 
_ tele ,tateted yriell yd bergle brs aunne tq tage oteg hate oe 
_Ataidagagh somal wort ston ot hovisont Thksniat’: te ital oa TERE 
edt, det atmoqn %% leew ott ttaldnown avag om omho nigga sid ott 
by fap oO mitentg @ tasy Sel) ond we swe s adiaeieened abeten 
alba gt alien 'n eaananianebmemmmedecs mete 


TRE Bek he 
a il 
Sr ae Sane oe See hee 











re 2 Sus 2 hee 









mother and was given upon a policy which had evidently lapsed, 
The consideration for half the amount of this note was reimburse} 
ment for the amount paid by Rosenblatt to the Iueuranee company 
and the other hals wae the agent's commirsieu. The mother of 
plaintiff received 91300, being the face o! the poliey which she 
held less the loan of $700 which had been made thereon. 

The evidence of defendant Janes menpentany 56 te ~~ 
effect that when plaintiff first came in and asked for/proofs of 
loss he told plaintiff about the $500 note which plaintiff's father 
had signed and which his (defendant's) father had been trying +o 
collect fer a number of years and seid that it would be only fair 
that his (defendant's) father should be reimbursed. lie says that 
plaintiff teld him that hie (plaintiff's) father had no estate and 
that his mother had another policy of $16,000 with the Kutual Life; 
that plaintiff said he would take the matter up with his mother; 
that when plaintiff breught back the proofea of loss he told him 
(defendant) that his mother would net want te pay anything but that 
he would psy $250 after he had collected the $10,000 from the Mutual 
Life Insurance Co.; that he (defendant) told plaintiff he had nothing 
to do with that. James Rosenblatt aleo testified that it took a day 
after the home offices got the proofs of loss fer him toe get the 
, cheek; that plaintiff waa in the office the Monday morning the 
check came and asked for it; that defendant told plaintiff it had 
hot come in yet but that he would get the home office mail later 
in the morning. 

Thia defendant further testified that on plaintiff's 
first visit te the office he showed the note to him and that he 
reeeived the cheek from the home office after plaintiff had given 
him the beso check in the merning; that thereafter when plaintiff 
came to his office he gave him the cheek and nothing further was 
said; that at that time he gave plaintiff the note. He denies the 
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he ever sald anything about holding up the cheek for 91500. He 
was a oashier of the insurance company and hie father was its 
general agent, In response to the question as te whether ai any 
time he told plaintiff that the company would hold up payment on 
the policy unlese the note was paid, he replied, "i esuld net de 
that." He particularly denies that he at any time said te 
plaintiff that the $800 note was payable to the company. He 
admits that plaintiff asked him to hold his (plseintiff'’s) cheek 
up for awhile and that he «held it up until the afterneon. He 
also admits that plaintiff called him up and asked sor his money 
back, but says he told him that he (defendant) would keep it. 

It ia quite strenuously argued by defendants that 
the evidenoe faile te discleae that the payment of the 3250 was 


ecompulsery or mad¢ under duress. 





ee 40 
Tl1. $14; Stover v. Mitehel., 45 f11. 215, and Lilinois Borchants 
Trust Co, wv. Harvey, 355 I11. 284, ave cited. We agree with de- 


fendents in that contention. Ye also agree with thea that proof 
of fraud must be clear and thai the burden of proof is upon plain- 
tiff to establish it. Defendanta cite a number of cases to this 


ga, 120 Til. 403; Rohennan v, Migkleberry, 
#42 111. 117.) This propesition is well settled by these and 


point. 





other decisions which might be cited. It must be remembered that 
upon appeal the finding of the court is entitled to the same weight 
as the verdict of a jury, and that the question for this court te 
determine is whether the finding of the Judge who saw the witnesses 
and tried the case is clearly and manifestly wreng. it is undis- 
puted that defendants succeeded in procuring a paywent from plain- 
tiff to which they were not entitled, and plaintiff upon the whele 
record gives the more probable account of the transaction. Plain- 
tiff wae quick to demand back his money, and defendant seems to 


have given consideration to the demand, although it was finally 
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refused. We are of the opinion that the evidence is sufficient to 
establigh the allegation that untrue representations rere made in 
order to obtain this payment. 

Defendants, however, further contend that there is no 
proef of their joint lisbility. ‘The action is in contract. See. 
64 of the Practice act provider that proof of jeint liability in 
such eases shall not be necersary unlees defendant shall file a 
plea denying joint Liability, verified by affidavit. There is no 
such plea or affidavit here. Judgment was therefore properly 


entered against beth defendante. Johneon v. Leinold, 206 Lil.App. 
337; Sears, Roebuck & Co, vy, Wols, 246 Ill. App. 550. 


It ie further contended that plaintiff cannet recover 
upon the theory of fraudulent representations beeause he did not 
offer to return the consideration (in this case the note) at the 
time he demanded a return of the money obtained from him. Plaintiffs, 
however, acted very promptly in the matter, and while the evidence, 
it is true, foea not disclose that he tendered back the note, it 
does disclose that the request fer rescission of the transaction 
was made by telephone and was taken under sonsideration by defendant 
and afterwards refused. Moreover, the mote wae ieng past due, and 
there is evidence in the reeord tending to show that it was worth- 
lese. The general rule that one wishing to reseind for fraud must 
tender back the consideration does not seem to apply in a case of 
that kind. (Mitehnell v. Mitchell, 263 111. 165). At any rate, the 


note was tendered to defendants upon the trial, but the tender was 


refused. 


Yor the reasons we have indicated, the judgment of the 
trial court is affirmed. 
AFFIRMED. 


O'Connor, >. J., and NeSurely, J., concur. 
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ROY Re BAKER, i 
E 

Ve APPEAL PROM sUPERIG 

JOHN B. LuDvie COURT, COOK COUNTY. 





r) 
Appellant. 264 i A. 03 “ 


MR. JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT. 


Baker sued im assumpsit for commigcions claimed te be 
gue for services rendered in procuring = purchaser of defendant's 
farm. The declaration consisted of several counts and alleged 
the employment of plaintiff by defendant, ploimtiff’s License as 
a broker and the agreement te pay plaintiff « commission of five 
per cent in case he effected 2 sale. The declaration also 
alleged the employment was mace on June 20, 1927, amd the sale of 
the farm to the Memorial Perks Development, Truetec, on January 
29, 1928, for $80,000, The common cowits were attached te the 
declaration. 

Defendant filed a plen of the general isecue with an 
affidavit of merits denying that the sum mamed in the declaration 
wae due or that plaintiff was a duly licensed broker and denying 
the alleged oral agreement or that plaintiff effected a sale of 
the property in question. 

The cause was tried by a jury waich returned a verdict 
im favor of plaintiff in the eum of $4,000, and the court overruling 
motions for a new trial and in arrest entered judgment. The cause 
has been twice tried by « jury. On the former triel a verdict was 
returned in favor of plaintiff for o similar omount. 
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Defendant first insists that the verdict is against the 
evidence and, indecd, contends that plaimtiff failed to make cut 
® prime facte case and that the court erred im refusing to give 
te the jury certain instructions offered by defendant. 

There is a deeided conflict in meterial tertimony, but 
that given in dehalf of plaintiff, which apparently the jury beliewed, 
would seem to be as followss 

There seems to be no diwpute that plaintiff is a duly 
licensed broker and that on Jume 20, 1927, he undertook to sell 
the farm in question at a price of {500 an acre net for defendant. 
Plaintiff gave evidenee tending to show that in June, 1927, plain- 
tiff met defendant at defendant's office in Lemont, Illimeia, in 
the presence of » John Herre, another broker, who wos introduced 
te defendant ae @ prospective purchaser of acreage. Plaintiff 
gaye that defendant at that time asked whet differemee there would 
be in havime two brokers working om the same deal. Plaintiff 
testifies: “I told him there would be no difference; that he would 
pay me the 5% on the sale price of the property and thet I would 
take care of the other broker. Doctor Ludwig sald, *Al1 right, go 
ahead.’ I told him Mr. Herre and I would have to bring Mr. Herre's 
prospects to look at the property. He said, ‘Go ahead, I will help 

you all I cam in the sale of the property.'” 

Plaintiff aleo testifies thet on July 22, 1927, Milton 
J. Bryee went to plaintiff's office in the evening; that he (plain- 
tiff) at that time enlled defendant on the ‘phone and told him he 
had a prospeetive purchaser named Sryce; that he arranged with 
defendant to take this purchaser out to the property the follewing 
afternoon} thet defendant said his price was 7500 an sere net to 
him, end that plaintiff replied, “In that case we will have to price 
it to these people at $525 an acre." Flaintif¢ says defendant at 
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this time told him that he would protect Plaintiff by including 

his commission in the price. He further says thet on July 23, 1927, 
Bryce came to his offices that they went together to the farm where 
they met defendant accerding to appointments that Bvyee then said 

to defendant that he thought the property looked aitisfaetery and 
asked if defendant had a full 160 acres and what the price wae, that 
defendant replied thot he had the full mumber of ccres and that his 
price was $500 net to him. Piaintiff says Bryce then asked, "Where 
is Baker taken care of," whereupon defendant laughed and caid, "Brokers 
don't need any commissions they don't need te ent,” and thet plaintite 
replied, “Here's one broker that needs to ext and is leokine te you 
for his commission on this sxles” that Bryee and plaintiff then drove 
back to Chitago, leaving defendant ot the farm, 

Plaintiff further testifies that Bryce thereafter on July 
2%the September 3rd, and September 16th called at plaintiff's home 
where the proposed purchase of this property was discussed; that he 
did not see defendant again until February 22, 1928, ond then at 
defendant's office in Lemont and in the presence of Sdwin Turner; 
that on the way out they stopped at the farm end talked with the 
earetaker and saw that it was being useé for cemetery purpeses. 
Plaintiff says that he then at defendant's office showed defendant a 
¢ireuler which he had received from Turner and whieh had been sent 
out by Sryce, showing Bryce to be general manager ef the Memorial 
Parks Development and Trust Companys that this circular stated that 
they had acquired the property and were going to market it for 
cemetery purposes. Plaintiff seyn he called defendant's attention 
to the names written on the circular and asked him if he had sold 
the land to Milten Bryces thot defendant said he had and thet he 


hed received $80,000, or $500 an acre for the 160 acres- Plaintiff 
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then asked defendant if he had received a letter written to him 

by plaintiff on September 17, 1927, ond defendant replied that if 

he had it was in the files somewhere. Plaintiff then told defend- 
ant he had come to collect hie commission which wos $4000. Defendent 
replied that he did not consider that he owed him any commission as 
he hed closed the deal direet with Gryee. Claintiff further says 
that defendant stated that if enybedy owed a commission it: wou Bryee, 
and that he, defendant, would telk with Bryce and see what he would 
say about it. 

On cvoss-examination plaintiff admitted that he never 
advertised the farm in the newspapers and stated that he queted it 
to several brokers and real estate men and to all the prospects 
he knew. 

Herre testified correboreting the testimony of plaintiff 
as te the alleged conversation with defendant in his presence and 
plaintiff's testimony aa to the conversation of february 22nd is 
corroborated by Turners 

Defendant testifies that plaintiff had mever been in his 
office with Herre; that he never had sny conversation with plaintiff 
about the anle of the farm im the presence of Herre; that he had no 
gonverantion with plaintiff at his (defendant's) office on June 20, 
1927; that he did not tell plaintiff te go ahead and thet he would 
help him in the sale of the property. He says that along the latter 
part ef 1927 plaintiff telephoned him that he woulé bring someone 
to look at the farm and wanted to kmow if he defendant would meet 
himg thet he thinke thet wes Jume 23rdg that plaimticf seid he would 
bring a man out and he would quote $500 net to defendants that they 
ame out about an hour and a half after plaintiff ‘phoned and thet he 
wet plaintiff and Bryce at the farm at thet time. Defendant denies 


im detail the testimony of plaintiff as te prior conversations by 
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‘phone. He says that after the meeting of plaintiff at the farm 
he next saw plaintiff in = business oapacity in September, 19273 
that in the latter part of July Sryce came to him amd said he could 
not preeure anyone to buy the farm at $9500 en acre, emd thet in 
September he (defendant) orgenized a company and sturted the farm 
going ag a cemetery. Defendant soya, “lir. Bryce and I were the 
main ones in the ventures" thet after Bryce said he could not buy 
the farm, & Mr. Schee] and » Mr. Buszkiewiex, with defendant, 
tried to organize the farm into a cemetery; that they did not 
succeed and later they got in touch with Bryce, who acted as sales 
manager, and in Yebrumry defendant deeded 2 part of the farm for 
cemetery purposes, at first ten acrer at $5°0 an cere and later 
the remainder of it at the same price, Jlefendant further says 
that Bryce invited him to come into the trust organization which 
made the purchase and that he (defendant) took between $5,000 and 
$6,000 worth of stock which he still has. He admits the close of 
the deal on the whole farm and the scoeipt $600 am mere for ite 
He cowld not explain whet kind of « trust organizetion was formede 
Defendant offered in evidence «= letter written by plain- 
tiff dated March 27) 1927) im whieh he stated im substance that 
ke had a men who professed to be very much interested in the 
property; that this man wae im the real estate business and was 
werking in the interest of some one elue and “would side-rtep me 


if he coulé gracefully do so." The letter adds: 


"Therefore I am enclosing an exclusive lieting blank, 
whieh I wieh you would sign and return for my protection, while 
woxking on this lead. JI have shown it for €0 caye and at a price 
of $500.00 an acre net to you or $80,000 with about $20,000 te 
$25,000 cash down to you and the rest on or before five years. Is 


that setiefactory?" 
Bryce teatifies that he first met plaintiff the last 


part ef June or the first part of July, 1927; that he went to see 
him during the day time about moonj that he had never seen him 
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before; that he talked with plaintiff about getting a piece of 

land suitable for a cemetery; that he thinks that Plaintiff stated 
who owned this property and that he, Bryce, suggested that they geo 
out to see it; thet he had his own mchine there, and that he and 
plaintiff went out together to see the property; that plaintirr 

told him that the price wae $500 an acre net to the owner, and this 
was the price defendant quoted to them when they got there; that 
nothing else happened and that he drove plaintiff back te Chieago. 
Bryce further testifies that he celled om plaintiff twice after going 
to the farm, and that about the latter part of July defendant and two 
associates in a bank in Lemont decided they would tuke the develep- 
ment of this property as a cemetery; that he, the witness, at that 
time was "just waitings;" that in September he suggested to defendant 
a different plan, and that they organized = common law trust estate 
end took over an agreement to purchase the property from defendant 
for $80,000. 

In view of this conflicting evidence, we think the case 
was clearly for the jury, and with the jury finding the facts in 
favor of plaintiff we are not able te say as a matter of law that 
he was not entitled te recover or that the verdict of the jury is 
against the manifest weight of the evidence. If plaintiff's 
testimony is true, plaintiff produced the customer through whom 
the sale was in fact made. There is no doubt that the customer 
wae accepted by defendant, and under such circumstances plaintiff 
would be entitled to recover his commission, although the sale was 
made at a price different from thet which plaintiff was authorised 
by defendant to obtain. Two juries have passed upon the facts with 
like results, and we have little reason to doubt that a similar 
verdict would be returned if the facts were submitted to a third 
jury. The law is well settled that an owner cannot defeat the right 
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of a broker to his commission for producing a customer by himself 


selling to the customer at a price iews than he had authorised the 
broker to take. Adame ve Decker, 34 l11. Appe 173 Carter yo 
Yebster, 79 Ill. 435. 
Tt is next contended that the court erred im giving to 

the jury st plaintiff's request the following imetruction: 

| "The Court inetructs the jury that if you believe from 
the evidence in this case that the defendant employed the plaintirf 
ao hie agent to negotiate the sale of defendant's » and the 

iff undertook said employment and was instrumental in bringing 
ogether the buyer and the defendant, then, and im that case the 
piaintiff is entitled, as a matter of law, to vecover from the 
defendant compensation for hie services, if omy are shown by the 
evidence, regardless of the fact that the defendent himself concluded 
the sale, and upon a price leas end upon terme different from these 
at which the plaintiff was authorized to se11, provided you believe 
from the evidence that plaintiff's undertaking, if amy is shown by 
the evidence, was not abandoned by the plaintiff." 

It ie urged that thie instruction wie erroneous in that while it 
directed a verdict it ignored the defense of defendant that he had 
am agreement with plaintiff to seli the property at the price of 
$600 an acre net to him, and that when the court asewmed as a fact 
thet defendant concluded the sale upon terms different from those 

at which plaintiff was obliged to sell, it was oseuming a facet which 
wag not in evidence. There was, however, mo proof of such agreenent 
between plaintiff and defendant, although the evidence was undieputed 
thet defendant's asking price was $500 per nere net, but evem if 
such agreement with plaintiff is assumed, we would hold thet the ine 
struction was not erroneous. It was approved substantially in Henry 
Ms Showart, 185 Ikle 448. 

Defendant also insists that the court erred in refusing 

to give an instruction as requested by him te the effect that if 

the jury found that there was an agreement between plaintiff and 
defendent whereby plaintiff undertook te procure a purchaser at 

the price of $500 per acre net to defendant, and if the jury 


further found by a preponderance ef the evidenee that the property 
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was afterwards sold to a purchaser procured by plaintiff or other- 
wise at the rate or for the sum of 9500 net to defendant, then 
Plaintiff could not recover. If we have rightly held that the 
inetruetion first above considered was not erroneous, then it met 
also be held that it was not error to refuse this instruction which | 
is entirely inconsistent with the other. This instruction would have 
in effect told the jury that if there was an agreement that the price 
should be $500 per acre net to defendant, then plaintiff could not 
recover, even though defendant himself sold to the customer produced 
by pleintify for $500 per acre, 

Complaint is alse made thet the court refused defendant's 
requested instruction whieh would have told the jury that they were 
the judges of the credibility of the witnesses and of the weight to 
be attached to the testimony of each and o11 of them and that the jury 
were not bound to take the testimony of any witness ae absolutely 
true and should not do so if they were sotisfied from all the facts 
an@ cireumstences proved on the trial thet such witness was mistaken 
im the matters testified ta by him or that for any other reason hie 
testimony was untrue or unreliable. It is urged om the authority of 
Bevancy y. Otis Ehevater Coes 251 Tl. 28, and Brant v. Ce & A» Re Be 
Soop 2904 Tlle 606, thet thie inatruetion should have been given. 
Although the instruction micht well heave been civen, it was general 
in its nature and was, we think, substantially covered by other 
instructions in the case. 

There is mo reversible error in the record, and for that 
reason the judgment will be affirmede 

AFFIRMED. 


O'Conner, Pe Jo» and MeSurely, J+, concurs 
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ADDITIONAL OPINION OW REHEARING, 


Defendant has filed a petition for a rehearing in which 
it ie urged with some reason, we think, that tnais court did net 
give proper attention in the opinion filed to his contention 
that on the uncontradicted evidence plaintiff had abandoned his 
undertaking to sell these premises, It is urged in particular 
that we did not give consideration to the canes of Rigdon v, 
Estate of Strong, 126 Ill, App. 447, amd Stone v, Moloney-Bennett 
Belting Co., 159 I11. App. 366. 

The Rigton case involved a claim for commissions againet 
the estate of Strong on account of the sale of the Owings Build- 
ing in Chicago to Cyrus 4. MeCormick. This building Was conveyed 
by deed of Strong and his wife on March 8, 1898. ‘the claim hed 
been disallowed upon the searing in the Prebate court and upon 
appeal to the Cireuit court was also disallowed, and Rigdon then 
prosecuted a further appeal te thie court, Rigdon under the 
statute was not a competent witness in his own behalf against the 
estate, Fetzer, McCormick's agent, testified that Rigdon first 
called his attention to the building and took him through it in 
the fall of 1897, and that he made several offers to Rigdon, none 
of which were accepted, ‘There was no proof that Rigdon did any- 
thing after December, 1397, and, as already stated, the property 
Was not conveyed until liarch 8, 1893, ‘This court said that the 
record was barren of any evidenee of actual dealings between 


Rigdon and Strong and that there was not even an implication of 
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a contract of employment. That was the decisive point in the 
case. In its opinion, however, the ceurt further said thet it 
_ Was apparent Rigdon had abandoned the employment, if it had ex- 
isted. 

It is clear that the controlling question in the case wae 
the entire lack of proof of any employment whatsoever, ond that 
what was said about abandonment was obiter dictum and wholly un- 
necessary to a decision of the case, Here, the fact cf the ene 
ploysient was established by the evidence of both partiez, If the 
defense of abandonment was to be relied om, it should have been 
established by affirmative proof, Horeover, im the Kigdon case the 
finding of the trial court which was entitled te the same weight as 
the verdict of a jury was in favor ef defendant. Here, the verdict 
of the jury was in faver of the plaintiff. 

The Stone v, Helonsy-Bennett Belting Go. case is alse dis- 
tinguishable. ‘there the plaintiffs had a contract of employment 
for the negotiation of leases, This contract had ended and signe 
of the plaintiffs upon the building hed been removed. The plain- 
tiffs claimed, however, that the defendant owner was obligsted to 
pay commissions thereafter where it leased te tenants to whom 
plaintiffs had offered the preaises pricr to the exniration of 
their contract. The plaintiffs, however, offered ne evidence to 
support their contention that they had an agreement which entitled 
them te commissions on these future leases, It appeared that in 
Karch prior to the expiration of plaintiffe' agreement with de- 
fendant, a party locking for a stere observed plaintiffs' rent 
signs on the building and telephoned to plaintiffs about it, and 
that Plaintiffs’ salesman met the inquirer and showed hin threugh 
the premises. The offer to lease was rejeeted, apparently because 
ef the price, In May thereafter negotiations were agein taken up 


with the owner, and on July 20th a lease was exweuted for a term 
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beginning September lst. It was contended by the plaintiffs that 
it was ajquestion for the jury to determine whether the transac- 
tions were continuous; but the epinion of tule court stated that 
Ssltheugh plaintiffs were the brokers through whom the customer was 
originally brought te defendant's attention, there was a failure to 
rent for lack of agreement on the price, and although the premises 
were subsequently rented to the same party when the price was re- 
duced, a jury would not be justified in finding that the plaintiffs 
were the procuring cause of getting the lease; that they had been 
completely negative in the matter for four months, and that alteugh 
at the end of plaintiffs’ contract of employment they gave to de- 
Tendant a list of the names of prespective customere to whom they 
had submitted premises, on which they would expect commiasions 
for future leases, if made, the list did net include the name of 
this lessee. it was therefore held as a matter of law that plain- 
tiffs had completely abandoned the negotiations, 

There is no such contrelling evidence in this case. The 
question was submitted to the jury and we cannet say the verdict 
is manifestly wrong. 

tae petition for a rehearing is denied, 

PETITION DENIED, 


O'Connor, >. J., and MeSureiy, J., concur, 
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HAROLD EPSTAIN, 
Appellee, 
va, 
JOMA K, GRARY 
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Appellant. 
2641.A.634' 


WR, JUSTICR MATCHNTT DELIVERED THR OPINION OF THE CoURT. 


This appeal ie by defendant from a judgment in the 
gum of $14,458,56 entered upon the finding of the court in an 
action upen « promiesory note. The note contained the power to 
confess judguent, wid plaintiff under that power caused a Judgment 
te be entered which was on the verified petition ef defendant 
afterwards set aside, the order providing that the petition should 
stang as an affidavit of merits. The note upon which judgment was 
entered was dated December 26, 1929, ond ie on its face payable te 
dearer. it was executed and delivered us part of a transaction 
between defendent Geary and one Jerry A. Selean, and it was stipu- 
lated upon the trial that it was subjeet te the same defenses as if 
owned by Selman. 

The defense set up in the petition was that about 
Decexnber 17, 1929, Selman loaned to defendant the sum of $16,000 
and charged a count esien therefor in the sum of $1600; that defend- 
ant executed two notes, the one sued on for $13,200 and anether for 
$4,400, ond executed trust deeds seouring the same; that the aggre- 
gate of theee notes included the asount aetually borrowed by de- 
ferndant frow Selman and alee the $1600 charged by Selman as come 
mission for making the loan; that in addition the notes bere in- 
terest at the rate of six per cent before maturity and seven per 
cent thereafter; that the interest upen the loan therefore exceeded 
seven per cent and was usuricus and contrary to the statute. 


The court heard the evidence. Defendant assumed the 
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burden of proving the allegation of usury se set up in his peti- 
tion. 

Geary, the defeniant here, wae prior te thie transac- 
tion a defendant in the Superior court of Cook county in on ace 
tion brought in equity against him by Gelman to secure the ape- 
cific performance of a contract for the conveyanee of certain 
real estate. The decree of the Superior court dismissed the bill, 
but upon appesl by Selman te the Supreme court that decree was 
reversed and the cause remanded with directions to enter a decree 
in accordance with the prayer of the bill. Selman v. Geary, 334 
Ill. 642. The opinion of the Supreswe court in that case wan filed 
April 20, 1922, and a rehearing denied June 6, 1929. 

Selman testifies that the notes referred to in the 
petition were received by him in full settienant upon an account- 
ing had pursuant te the deeree entered im that case in the Superior 
court of Gosk county om October 22, 1929, sid that the same con- 
stituted full payment for the net balenes due him from Geary on 
the exchange of properties. At the time of the tranesagtion the 
parties signed a writing whieh appears in evidence ag plaintiff's 
exhibit 1. It reads: 

"Received of John BK. Geary the sum of Yourteen Thousand 
Dollare ($14,000) in eash and his Trust Deed in the eum of Seven. 
teen Thousand Six Hundred Dellars ($17,600) dated December 11, 
1929, together with o trust deed securing the same, all being re- 
ceived as payment in full of an amtourt agreed upon to be due me 
upon the accounting provided for in the decree entered in the 
ease of Jerry R. Selman vs. John AK. Geary et al., Superior Court 
ease So. 439613; and the seme aleo being in full payment of the 
net balance due me on the exchange of properties as provided for 
in the contract referred to in the said cause, the deeds for same 
being exchanged and delivered this date. 

It is understood end agreed between the undersigned and 
the said John A. Geary, that a final order be entered in said 
esuse by the agreement of the parties hereto, acknowledging a full 
accounting between them and acknowledging a full settlement of all 
aifferences and payment in full by each to the other cf all moneys 
due ‘as between them, as well as the exchange of the deeds, all as 
provided in the said decree sc entered on Oetober 22nd, 19%. 

(Signed) Jerry 4. Selman. 


Aporoved and agreed to: 
(Signed) John KR. Geary.* 
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Defendant produced a copy of a purperted letter addressed 
te him, dated December 17, 1929. Se says that the original was 
prepared and signed by Selman simultaneously with the execution 
of these notes and trust deeds; that the original was lost while 
in his possession. This writing purperts to give a correct des- 
eription of these securities, and says, "Said eum of Seventeen 
Thousand Six Hundred Dollars ($17,600.00) is mate up,-- Sixteen 
Thousand Doliare ($16,000.00) fer belanee due ae on exenange of 
properties and One Thousand Six Hundred Dollars ($1,600.00) cever- 
ing commission on extension ef time of payment from date te January 
25th, 1931," it also states that Gelman agrees to retain the secu- 
rities in his possession or control up te July 1, 1930, and that 
Geary ia to have the privilege of paying the principal and interest 
notes at any time before maturity. It adde: 

"In the event that you pay suid prinelpal sum and interest 
on or before April ist, 1930, then I agree to allew you a rebate 
on said principal note of “ne Thousand Six Hundred Dellars ($1,600) 
being ! » In the event that you pay 
up said note after April ist, 1930, but on or before July lst, 

30, then 1 agree to allow yeu a rebate of Night Hundred Dellars 
$800.00) or one-half of the amount of commission charged." 

The evidence is indefinite as te what is meant in the 
writing by the term “coumission.“ Whether it was some jean 
cerned ah snount which ome or the other party was obligated te pay 
in connection with the exchange of the properties, er some loan con- 
nected therewith, is left wholiy indefinite. As already stated, 
the burden of proef was upon defendant to establish the defense of 
usury. Oral evidence was adwissible for the purpose ef proving 
that usury existed. Clemens v. Crane, 234 111. 215. in order to 
establish that defense, it was necessary for defendant to show that 
the commission referred to in this writing was a charge made in 
favor of Selman and to be received by him from defendant "for the loan 


forbearance or discount" of money, goods or a thing in action. Smith. 


SeaesthhR ToStol hedge ertuy «2 le yqod # beewhete sombas ted ies 
gav Inaigito od? fad? eyse #8 .OhOL VL tedupeed fedab ahd of 


solivoexe eA? cjiv yfevesmntivmte nemfel yt beagle bas beteqetg — 


olinw sof ear fnaigito odd tacs pabeah teuns bam weston oacdt to 
-teh foextes o ovina of atsactne pakitaw akde ,medsenmegg ald at 
ssetaayes Yo ube Siee® .uyes hen jeeltimuaen ome Yo molsgtao 





neste -+,q ohos wi (60.000, 946) eaedig® bethawl x48 basawodt 





Lo sgnwiiexs a¢ om OUb Seuelad tot (000% EM) Qtetied, daanyodt 


Tinunst 6F omeh aor taumyey to sald To msteneiam no apingtame gat 


aitgen ei9 Histet of ose itya namioG guitt ediade othe Bh» ot * (MERE pee 
tend bas ,0ee! fou keb eb ct Letisox x9 sphampegog ad at matges 
testogat Bie hiatal ‘eit Bria to susltviay edt owed of oh yuned 


1ebbe 2% qe twezmm weet iano. 


- gaotes ~ a Rigged ER hoe Tote bine soy tede fey 
(oot . {wollte oF Bit Pa Made Sent ba A 


wig ae coins 5 


ods ak Saesm Gt tatty of wa otliitohal w2. onened pelt 














an 
pens SO amoe aay si uodiet® * niles tage”, eetet odd yt anit tow 


we ‘bd Daduatiss wav crtoy weulte edt 10 m0 ieiune anes a 
“09 moot oan “WO Beleweqong ony te, auaadioge. nada : o, 
| ghetade, whawtte @h eshatvebai visor ted ad. wRane, 
tee onae'teh bat Maivazer oF rie bide'tes, saqw tan ‘90 cae 
 gatvong To aborting ome 401 ofdina2ube ne vounhlvn 
ee ee eee F Boos Smee ey | 
tans wade nt tddhustes te icinstgons wow a. aeste sl, oe 
| ak shan agate # caw gute se whet ot od bowne'tere mode tat | 
OL o6d 10%” tnehagtes mort imbet ed bovineen od Ce “ ca 
ttet .aelies at gabit « 29 aboos sean “to *Pabooa ts” 


¥ us i " 
" ae , a eke) dah SCR ge 
«7 “y mh ty) ? 4 Aa Ea ae A Ls 














. 
liurd‘s Til. Revised Statutes, 1990, chapter 74, sec. &, B. 1740. 
Such facts were not established here. Defendant testified that 
the trust deed stated that the notes were given to eesure the 
purchase price of the prewises, Gelman tectified that the notes 
were received by him in “full payment for the net bolance due me 
from Geary on the exchange of properties.” 

Ye dc not doubt that taking a greater rate of interest 
than prescribed by statute under the guise ef commission sconsti- 
tutes usury, ae wae held in Shirley v. Welty, 19 Ill. 623, cited 
by deferdant. or dco we question that when in the sale of real 
@ntate for a cash price whieh has been theretofore fixed and agreed 
upon, the seller requires the buyer to assume an indebtedness 
greater than the agreed price plus interest, such agreement is 
usurious, af was Meld in Mitchell vy. Griffiths, 22 Me. 515, and 
Rosen vy, Rosen, 159 Mich. 72 (123 8, ¥, 559), and other cases also 
cited and relied en by defendant. Those are not the facts here. 

On the contrary, the trial court expressly held (as the evidence 
justified) that the note sued on and the trust deed securing the 
some “having been given as part purchase price of the premises des- 
eribed therein, the defense of usury cannot be maintained. * 

The evidence being insufficient te establish the affirmative 
defense interposed by defendant, the judgment fer plaintiff is 
affirmed. 

AFVIRMMD. 


O'Connor, ®. J., and MeSurely, J., concur, 
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General No. 8543 Agenda No. 8 
October Term, A. D. 1931 


FRANK T. O’HAIR, Plaintiff in Error, 
vs. 
THE CLEVELAND, CINCINNATI, CHICAGO AND 
ST. LOUIS RAILWAY COMPANY, 


Defendant in Error. 
Error from Edgar County. 
ELDREDGE, J. 


We adopt the statement of the case of counsel 
for defendant in error as follows:— 


““This was an action to recover $1500.00 alleged 
damages from the death of four steers and injury 
to thirty-one others in a shipment from the U. S. 
Stock Yards, Chicago, Illinois, February 27, 1930, in 
N. Y. C. 21795 consigned to plaintiff at Conlogue, 
illinois. The record shows the shipment arrived at 
Paris at 10:00 A. M., February 28th and there w as 
testimony on the part "of the plaintiff that the car in 
question was seen in the vards at Paris about 8:30 
or 9:00 A. M. The record further shows that the ear 
left Paris on train 69 at 5:00 P. M. and that train 
69 was the first available train on which the eattle 
could have been moved to Conlogue, with the excep- 
tion of a through train from New York to St. Louis 
which picks up no freight whatever between Indiar- 
apolis and St. Louis. Plaintiff’s witnesses testified 
that they had seen other trains pass prior to train 69. 
The correct records of the train movements on this 
day were in evidence and no other trains moved. The 
testimony of plaintiff was to the effect that because 
the cattle remained in the ear at Paris until 5:00 P. 
M. on February 28th and because the car was placed 
ahead of the engine and pushed from Paris to Con- 
logue, a distance of about six miles, the cattle con- 
tracted pneumonia as a result of which five cattle 
died and thirty-four were sick and lost weight. The 
facets were | submitted te a jury and the jury returned 
a verdict for the defendant. Motion for a new trial 
was overruled and judgment was rendered on the ver- 
dict in bar of the action and for costs, from which jude- 

ment error was duly prosecuted to this Court.”’ 


It is contended that train sheets made up of reec- 
ords supplied to the train dispatcher by agents along 
his division showing movement of trains are incom- 
petent evidence. We have 
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already held otherwise in Orchards v. N. Y. C. & St. 
L. R. RB. Co. .... Ill. App.... Aside from this ques- 
tion no other is involved except questions of fact 
which were for the jury to determine. They heard 
and saw the witnesses and rendered their verdict for 
the defendant in error which was approved by the 
trial judge. 

We find no reversible error in the record and the 
judgment of the Circuit Court is affirmed. 
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General No. 8547 Agenda No. 11 


October Term, A. D. 1931 


CLAYTON C. CLEMENTS, et at., Appellees, 
ied , VS. 
REBECCA LIND, Appellant 


Appeal from Cireuit Court, Christian County. 
KLDREDGH, J. 


This cause has been certified to this Court for 
consideration by the Supreme Court. On the secon 
day of May, 1924, Phillip Clements and his wife con- 
veyed to their nine children 10414 acres of farm lands 
in the County of Christian and also Blocks 1 and 2 
of Phillip Clement’s Second Addition to the Town of 
Stonington and the east half of Blocks 1 and 2 in 
Phillip Clement’s First Addition to the Town of Ston- 
ington, last said mentioned tracts consisting of 7.63 
acres and also situated in Christian County. The sole 
right of occupancy and to the rents and profits of 
the above described premises were reserved by the 
deed to remain in Phillip Clements during his natural 
life and in the event his wife survived him the right 
of occupancy and possession and to the rents and 
profits thereof after the death of said Phillip Cle- 
ments should vest in and belong exclusively to his 
said wife during the balance of her natural life. 
Phillip Clements died February 19, 1930, the death 
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of his wife having preceded him, and on July 22, 1930 
six of his children as complainants brought their suit 
for partition of the above mentioned premises making 
the other three children, to-wit: Rebecca Lind, Ruby 
EF. Holstein and Clara N. Roberts, together with one 
C. F. Buffington, who was a tenant, parties defend- 
ant. On September 27, 1930 the bill was amended to 
show that since filing the bill all the parties interested 
therein and owners of the undivided interests in said 
land had sold a portion of the same comprising an 
area of a little over nine acres, the description of which 
is set out by metes and bounds and the bill prays that 
that portion so sold be stricken from the bill, On 
February 23, 1931 the bill was again amended by 
dismissing the same as to the defendant Buffington 
whose lease as tenant had expired, and by changing 
the defendants Ruby F. Holstein and Clara N. Rob- 
erts from defendants to complainants, said Clara N. 
Roberts suing by and through her legal guardian and 
next friend Asa M. Clements. The amended bill fur- 
ther represents that said defendant Rebecca Lind has 
taken possession of all of said premises without any 
right or authority from the complainants and is seek- 
ing to farm the same for the ensuing year without a 
lease and without authority and contrary to the objec- 
tions of the complainants and prays that a restraining 
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order be issued against her and that some proper per- 
son be appointed for the purpose of leasing said prem- 
ises and collecting the rents and profits arising there- 
from during the pending of the litigation. On March 
19, 1931 Rebecea Lind filed her answer to the bill as 
amended in which she denies that said sale of nine 
acres as alleged in said bill was ever completed and 
avers that the lease of said Buffington expired March 
1, 1931 and that she had been in possession of all of 
the real estate described except forty acres in the 
north end thereof which was in the possession of Otis 
Lind as a tenant of the complainants and herself and 
that he holds possession of said real estate by opera- 
tion of law and is a necessary party to this proceeding; 
that Buffington surrendered possession of said farm 
to her as she is the only owner of said land living in 
the State of Illinois and that in order to protect her 
interests as well as the interests of the complainants 
she leased said lands to Otis Lind for the year termin- 
ating March 1, 1932 and that said tenant entered into 
possession of said lands by virtue of said lease and 
has expended a large amount of labor and money pre- 
paring said lands for the planting of crops for the 
season of 1931. 

The bill was again amended by again inserting 
the property which was stricken from the bill by the 
previous amendment. A hear- 
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his wife until the answer was filed and the evidence 
further shows that the leases were not made in good 
faith but to hamper and delay the partition suit so 
as to force the complainants to concede certain por- 
tions of said premises to Rebecca Lind. In any event, 
Otis Lind was not a necessary party because his in- 
terest, if any, accrued after the partition suit was 
brought and while it was pending in litigation. 

The decree of the Cireuit Court is affirmed. 
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General No. 8571 Agenda No. 29 
October Term, A. D. 1931 


PEOPLE OF THE STATE OF ILLINOIS on the re- 
lation of and in the name of OSCAR NELSON, Audi- 
tor of Public Accounts of the State of Illinois, 


vs. 


THE URBANA BANKING COMPANY, Urbana, 
Champaign County, [llinois, a Corporation, 


On Appeal of ANNA O’CONNOR, intervening Peti- 
tioner, Appellant. 


Appeal form Cireuit Court, Champaign County 
HLDREDGH, J. 


March 12, 1930 Roger F. Little, Receiver of the 
Urbana Banking Company filed a petition in the Cir- 
cuit Court of Champaign County in the suit wherein 
he was appointed as such Receiver to have the Court 
adjudge the rights and priorities of certain parties 
claiming to own certain notes secured by three differ- 
ent trust deeds executed by one Oscar Hudson, cer- 
tain of which notes secured by each trust deed being 
in the possession of the petitioner as the Receiver of 
the Bank. On March 26, 1930 Anna O’Connor, appel- 
lant, filed her intervening petition in which she claims 
ownership of note No. 7 for $2500.00 and note No. 12 
for $2000.00 in the Oscar Hudson trust deed loan of 
$50,000.00 of September 4, 1929 claiming to have pur- 
chased said notes on October 12, 1929 before the Bank 
was closed 
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and paid therefor the sum of $4500.00 by endorsing 
a certificate of deposit which she had in said Bank 
and delivering the same to Hdwin E. Rea then Vie 
President of the Bank. The only question involved on 
this appeal is one of fact as to whether any contract 
of sale of these notes was ever consummated betwee 
appellant and the Bank through Rea. The cause was 
referred to the Master in Chancery to take the proofs 
and report his findings of law and fact. The Master 
made the following findings as to the claim of appel- 
lant which were approved by the Court:—- 


‘“7,. The Master further finds that the intervening 
Pe tiionér, Anna O’Conner on October 15, 1929, was 
owner of a certificate of deposit No. 5 256, issued by 
the Urbana Banking Company, dated September 6, 
1929, fer the sum of $4,000. 00, due three months after 
date with interest at 3 percent per annum and on said 
date had_a conversation with one, Edwin E. Rea, 
then the Vice-President of said bank, with reference 
to the purchase of Notes Nos. 7 and 12 for $2,500.00 
and $2.000.00 each, respectively, dated September 4, 
1929, signed by the said Osear Hudson, the same be- 
ing two of the notes ineluded in the $50,000.00 i issile 
secured by a trust cleed recorded in Volume 296 of 
Trust Deeds on page 231, deed records of Champaign 
County, Illinois. 


“That the said intervening petitioner for some 
time prior fees had been a customer of said bank 
and had a safety deposit box therein and that the 
key to the said safety deposit box was by the said 
Anna O’Connor left in the care and custody of said 
Urbana Banking Company. That said certificate ot 
deposit so owned by intervening petitioner as 
wforesaid had been im said safety deposit box 
prior to October 15, 1929. That on said date 
she endorsed said certificate of deposit and left 
the same with the said Rea with the understanding 
and agreement that she would exchange the same for 
said Notes Nos. 7 and 12 aforesaid provided he, the 
said Rea, did not hear further from her sometime 
later in the afternoon of said day. That said certificate 
of deposit and said notes were left lying on the desk 
of the said Rea and remained there until later in the af- 
ternoon when the said Rea received a message by tele- 
phone from one, Katherine Callahan, in which she 
stated that Miss O’Cennor would not be down to 
the bank that afternoon and that thereafter the said 
certificate of deposit was by the said Rea returned to 
the safety deposit box of the said Anna O’Connor and 
the said notes were placed among the other assets of 
gaid Urbana Banking Company and remained in said 
bank from then on until the closing of said bank. 
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“8. The Master further finds that said inter yen- 
ing petitioner ai the time of said conversation in the 
bank with the said Rea had not definitely concluded 
whether or not she would purchase said notes and that 
she never, at amy time thereafter, advised the said 
Rea as to "whether or not she would accept said notes 
in exchange for her said certificate of deposit. That 
the said Rea had no instructions from the said O’Con- 
nor to deliver said notes to the deposit box of said 
Anna O’Connor and to take up said certificate of de- 
posit and that the title and possession of said notes 
never, at any time, passed to the said Anna O’Connor 
and neither did the title and possession of the said 
certificate of deposit pass to and become the property 
of the said Urbana Banking Company, * * * 


“10. The Master further finds that said inter- 
vening petitioner failed to prove the allegations of 
her said petition by sufficient and competent evidence 
and that said intervening petition should be disnissed 
for what of equity.”’ 


The Master saw and heard the witnesses and 
without discussing the evidence in detail we are of 
the opinion that the evidence fully sustains his find- 
ings that there never was any actual sale of the notes 
to appellant. 

The decree of the Cireuit Court is affirmed. 
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General No. 8548 Agenda No. 12 
October Term, A. D. 1931 


O. N. PIPER, Defendant in Error, 
vs. 
AMANDA McDANIELS and LILLIE, HOUSE, Plain- 
tiffs in Error. 


Writ of Error to County Court of Sangamon County. 
SHURTLEFF, J. 


This writ of error brings up for review the ruling 
of the County Court of Sangamon County in refusing 
to open a judgment in the sum of one hundred seven- 
teen dollars and for leave to plead upon the petition of 
of plaintiffs in error. 

Plaintiffs in error have filed the record, with ab- 
stracts and briefs in this court. Defendant in error 
has filed no briefs. In accordance, therefore, with rule 
one of this court the judgment of the County Court of 
Sangamon County is reversed pro forma, and the cause 
remanded to that court with directions to grant the 
petition of plaintiffs in error. 

Reversed and remanded with directions. 
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General No. 8552 Agenda No. 15 


October Term, A. D. 1931 


ANNA MARIE PAUL by Charlie Paul, her father and 
next friend, Defendant im Error, 
Vs. 


LESLIE MARTIN, Plaintiff in Error. 
Writ of Error to Circuit Court of Sangamon County. 
SHURTLEFF, J. 


This is a writ of error from a judgment for four 
thousand dears entered in the Cirenit Court of San- 
gamon County, in favor of Anna Marie Paul, by Char- 
lie Paul, her father and next friend, defendani in 
error (plaintiff below), and against Leslie Martin, on 
the sixth day of July, A. D. 1931, in an action of tres- 
pass on the case brought by Paul against Martin to 
recover Gamages on account of an injury sustained 
by her on the seventh of August, A. D. 1929, wherein 
the said Anna Marie Paul ran into the left rear fender 
of an automobile owned and being driven by the said 
Leslie Martin. 

The amended declaration upon which this case 
was tried contained one count. It alleged that on the 
seventh of August, 1929, in the daytime, the plaintiff 
was a minor child of four years of age and therefore 
incapable of exercising care and caution for her own 
safety, and that while she was lawfully on a certain 
public highway known as Route No. 25 and also 
known as the Beardstown road, in the County ot San- 
gamon and State of Llincis, which said road extended 
approximately east and west about six miles west of 
Springfield in said county, the defendant was then 
and there driving an automobile and that tle defend- 
ant so negligently and carelessly drove said automobile 
that the same came into collision with the plaintiff, 
who was then and there lawfully on said public high- 
way, and that in consequence of such negligent driving 
the said Anna Marie Paul was struck by said auto- 
mobile, and 
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was thrown with great force and violence to and upon 
the pavement of said highway and that divers bones 
of the plaintiff’s body weve broken and her skull was 
fractured and her head, face, body, and back bruised, 
eut and lacerated, in consequence of which she became 
sick, sore and disordered and suffered much pain and 
so remained from thence hitherto and sustained divers 
and serious permanent injuries to her damage of the 
sum of fifteen thousand dollars. To this amended 
declaration the defendant filed a plea of not guilty. 

There was a trial by jury and a verdict for de- 
fendant in error in the sum of six thousand dollars. 
Qn a motion for a new trial the court compelled de- 
fendant in error to enter a remittitur in the sum of 
two thousand dollars and thereupon the motion was 
overruled and judgment entered against plaintiff in 
error in the sum of four thousand dollars. Plaintiff 
in error brings the record to this court for review. 

On the trial in the lower court, sufficient evidence 
was presented by defendant in error to warrant the 
jury in finding that plaintiff in error was guilty of 
negligence, which resulted in the injury to defendant 
in error. 

The defendant in error, Anna Marie Paul was four 
years of age at the time of the injury and prior to 
the injury was a strong, healthy girl. After the acei- 
dent she was taken to the Springfield hospital, un- 
conscious. She remained in the hospital three and a 
half weeks, after which time she was taken home. She 
was unconscious for about five days, and delirious for 
about a week. She sustained a fractured skull in the 
temporal region, had contusions about the body, an 
injury to the right ankle and right foot, the nails came 
off the second and third toes and she had a laceration 
on the outer side of the left ankle. The fracture went 
through the inner and outer tables of the skull. She 
was attended by Dr. Otten, who testified as her 
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witness. He saw her every day she was at the hos 
pital, seeing her night and morning the first four o 
five days and, after that, once a day. While in the 
hospital he gave her first aid, put a drain in the wound 
to the sealp, sutured it, put ice packs to the head ani 
put her to bed to keep her as quiet as possible, dress 
ing the wound as often as necessary. She was restless 
and was given some opiates. 

After she left the hospital the doctor treated het 
from time to time for four or five months, during 
which time she had an injury to the right ankle and 
foot. She still has a limp and weakness im the right 
foot, which makes her right foot turn in when she 
runs and, if running fast, she may fall. This is duc 
to an injury on the right side of her head. The last 
time she was examined by the doctor was cn May 
eleventh, before the trial. She was unable to walk 
for eight and a half weeks after the accident, accord 
ing to her mother. 

Dr. Otten further testified that he thought,— 
“there was such a severe injury to her head with the 
concussion that there is always some hemorrhage, may 
be just a hyperemia, and there may be some slight 
hemorrhage, which will be absorbed later. The skull 
was never opened,’’ as the doctor did not think it wise. 

The principal contention in this case arises over 
the testimony of Dr. Otten, especially as to what may 
be the outcome of these injuries. We present the tes- 
timony of Dr. Otten as objected to by plaintiff in 
error, as follows: 
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‘“There is something wrong with the girl’s foot 
now; I saw her stamping around the court room while 
the jury was out and saw her foot turn in, and she 
would swing her foot. She has not the full function 
and use of that foot now. She runs, but she throws 
her foot and she throws it in and she limps a little and 
she will stumble easily. With referenee to her foot, 
it may remain as it is and it may become worse. ”’ 

Dr. Otten testitied that he— ‘does not expect her 
present condition to get mueh better, but it might be- 
come worse; that epilepsy sometimes follows trauma- 
tism and it often comes on after a fractured skull; that 
in a fractured skull, there would naturally be some 
callous formation and the excessive formation of eal- 
lous may cause a meningeal irritation with a chronic 
thickening of the bone after a contusion, and this 
pressure on the motor area cause an irritation aad 
that is the cause of epilepsy. She may develop—after 
such an injury she may later develop chronic head- 
aches and she might even get a meningitis or she might 
develop insanity. ”’ 

On questioning by the court he testified as to 
probabilities and produced some sheets from which 
he had been reading—quotations from Rose & Carliss 
—without showing in any manner what the book was. 
He testified it was his opinion and also their opinion 
and what they find from the studies of such work. 
No testimony was produced showing who Rose & Car- 
liss were or upon what subject they were writing and 
excerpts from their writings would not be competent 
evidence. It was not shown that Dr. Otten had hada 
any experience with such injuries and the results that 
followed from them. 

The rule is aptly stated in the case of O’Donneli 
v. Snyder, 231 App. 581, a case from this district. 
There two doctors for the plaintiff were permitted to 
testify as to the probable and possible results from an 
injury. This the court held was error. Concerning this, 
Mr. Presiding Justice Heard, on page 582 of the 
opinion, said: ‘‘Upon the trial Drs. Finch and Me- 
Kinney expert witnesses for plaintiff, were permitted 
to testify as to probable and possible results 
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from the injury. This was error. 

‘In 17 Cye. 226, it is said: ‘The judgment of an 
“expert must be more than a guess. A tribunal that is 
called upon to decide a definite issue of fact by the 
use of the reasoning faculty cannot be aided where no 
mental certainty is shown by a witness. That a judg- 
ment is based upon conjecture shows that little or no 
aid can be given the jury on this point by witnesses, 
however skilled, and therefore evidence of it is re- 
jected.’ 

‘‘in Webster’s International Dictionary the word 
‘probable’ is defined as follows: ‘Having more evi 
dence for than against; supported by evidence which 
inclines the mind to believe, but leaves some room for 
doubt; likely.’ In Chicago City Ry. Co. v. Henry, 62 
Til. 142, it was said: ‘It is true, no one can determine 
with absolute certainty what the result of such an 
injury might be; but something more than mere con- 
jecture, mere probabilities, should appear to warrant 
the giving of damages for future disabilities that may 
never be realized.’ 

‘“In Lyons v. Chicago City Ry. Co., 258 Ill. 75, 
it was said: ‘While it is often difficult to draw the 
line between legitimate inferences and bare conjecture, 
only such inferences may be drawn as are rational and 
natural (14 Eneye. of Evidence 99, and cases cited). 
Mere surmise or conjecture is never regarded as proof 
of a fact and the jury will not be allowed to base a 
verdict thereon (14 Encye. of Evidence 76, and cases 
cited). No one is permitted to testify to what he has 
never learned, whether it be ordinary or scientific 
facts (Elliott v. Van Buren, 33 Mich. 49.) If a witness 
has not sufficient and adequate means of knowledge 
his evidence should not be considered (Starkie on Hvi- 
dence, 10 Amer. ed. 172). A surgeon may testify as 
to the nature of a wound and as to the effect or conse- 
quences which may be reasonably expected to happen 
—not mere speculative or possible (1 Wharton on Ewi- 
dence, Sec. 441; Jones on 
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Evidence, 2d ed. Sec. 378; 12 Amer. & Hing. Kneye. of 
Law, 2d ed. 447, and cases cited). If it form a proper 
basis for recovery it is necessary that the consequences 
relied on must be reasonably certain to result. They 
cannot be purely speculative.’ In Fellows-Kimbrough 
v. Chicago City. Ry. Co., 272 Ill. 76, it was said: ‘Mere 
surmise or conjecture cannot be regarded as proof of 
an existing fact or of a future condition that will re- 
sult. Expert witnesses can only testify or give their 
opinion as to future consequences that are shown to 
be reasonably certain to follow.’ To the same effect 
are Amann v. Chicago Consol. Traction Go., 243 Ill. 
263; Lauth v. Chicago Union Traction Co., 244 Tl. 
244; Elward v. Illinois Cent. R. Go., 161 ill. App. 630; 
Lisenbury v. St. Louis & S. Ry. Co., 184 Il. App. 395; 
Bilers v. Peoria Ry. Co., 200 Ill. App. 487. 

“We are of the opinion that the testimony of 
these experts fell far short of the reasonable certainty 
required by law.”’ 

The admission of this testimony was error and 
highly prejudicial to plaintiff in error. It is coniended 
by defendant in error, however, that the admission of 
the testimony, which merely went to the amount of 
the damages, was cured by the remittitur, citing: 
Amann v. Chicago Traction Co., 243 U1. 267; Wakash 
Railway Co. v. Billings, 212 id. 37; and Feldman v. 
Chicago Railways Co., 289 id. 36. 

In Amann v. Chicago Traction Co., supra, where 
a similar error was committed, the court held: ‘‘Net- 
withstanding these errors we are of the cpinion that 
the judgment should not be reversed. The errors did 
not In any manner affect the question of the lability 
of the defendant, in which case a remittitur would be 
of no avail to obviate them, (Wabash Railway Co. v. 
Billings, 212 Ill. 37,) but they related, only to the 
amount of damages. While the defendant had a right 
to the judgment of the jury as to the amount of dam- 
ages on legitimate evidence, it has frequently been 
held that an error affecting damages, only, may be 
cured by a remittitur. Whether the remittitur re- 
quired by the trial court would cure errors of this 
character on a question 
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of actual damages or not, we are satisfied that any 
yury to whom the evidence in the case might be pre- 
sented would assess damages equal to the amount of 
the judgment. ’’ 

Amann v. Chicago Traction Co., supra, is based 
upon Wabash Railway Co. v. Billings, 212 Ll. 37, in 
which there was a fair trial, without error, but the 
court considered the verdict excessive, and held: ‘‘ But 
a remittitur will not eure an error which influenced 
the finding of a jury on issues of fact.’’ 

In Feldman v. Chicago Railways Co., 289 Ill. 36, 
the court held: ‘‘Defendants in error also complain of 
the admission of testimony offered by plaintiff in 
error concerning the danger of a certain operation, 
upon the ground that such operation was not contem- 
plated, urging that under the rule recognized in this 
State the dangers of an operation not contemplated 
are not elements of damages. We are of the opinion, 
however, that in view of the fact that the permanency 
of the plaintiff’s injury is not disputed the testimony 
could only affect the amount of the verdict, and that 
under the circumstances of this case the errer com- 
plained of should not, of itself, have reversed the 
judgment. ’’ 

So much for the authorities that a remittitur will 
eure an error upon the admission of improper maiter 
to the jury where it cannot be determined to what ex- 
tent the improper matter influenced the verdict of the 
jury. A court may always require a remittitur where 
there is no error and the verdict is considered exces- 
sive, and where the damages proven by error may be 
separated from the other amounts found. The greater 
weight of authority is, that where the damages can- 
not be separated and improper matters have been sub- 
mitted to the jury, a remittitur does not cure the error, 
(C. & E. I. RR. Co. v. Donworth, 203 Il. 197; Lauth 
vy. Chicago Union Traction Co. 244 id. 253; Lyons v. 
Chicago City Ry. Co., 258 id. 83; Sandy v. Lake Street 
El. R. R. Co., 235 id. 197.) 
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In Lyons v. Chicago City Ry. Co., supra, a cuse 
similar to the one at bar, the court said: ‘‘ What effect 
this speculative, conjectural testimony had on the jury 
it is impossible to state. Defendant in error was a 
physician and was insured in two accident companies 
providing for indemnity for both complete and partial 
disability. He was willing to settle with one of the 
companics on the basis of seven weeks’ disability and 
with the other on ten weeks. Everyone particularly 
dreads injuries to the skull. The jury brought in a 
verdict of seven thousand dollars. The Appellate 
Court, after considering the evidence as to the extent 
of the injury, required a remittitur of two thousand 
five hundred doliars. It may be that this improper ey- 
idence accounted for a large part of the verdict. Such 
an error in the admission of evidence is not suscepti- 
ble of computation, and even a remittitur cannot cure 
it. Lauth v. Chicago Union Traction Co., supra; Chi- 
cago City Railway Co. v. Henry, 218 Ill. 92; Shaugh. 
nessy Vv. Holt, 236 id. 485.”’ 

We do not hold that the damages in this case after 
the remittitur are excessive, but we do hold tiat, con- 
sidering the nature of the testimony erroncousiy ad- 
mitted, neither the Circuit Court of Sangamon County 
nor this court, under the cases cited, has the right to 
fix the amount of the damages. No one ean say, in 
view of the testimony of Dr. Otten, that the injury 
may result in epilepsy, or that it may result in in- 
sanity, or what effect it had on the jury. The true in- 
quiry should be as to ‘‘the effect or consequences 
which may be reasonably expected to happen, not 
merely speculative or possible. ’’ 

Some minor defects are pointed out in the form of 
defendant in error’s instructions. Such as they are 
will be corrected upon another trial. 

For the reasons stated, the verdict and judgment 
of the Circuit Court of Sangamon County is reversed 
and the cause remanded for another trial. 

Reversed and Remanded. 
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General No. 8555 Agenda No. 18 


October Term, A. D. 1931 


JAMES ROBERT COTTON, by ALVA COTTON, his 


next friend, Appellee, 
vs. 
ESTHER BALSLEY, Appellant. 
Appeal from the Cireuit Court of Vermilion County 
SHURTLEFF, J. 


This suit was instituted for the recovery of dam- 
ages for an injury received on Jackson Street, in the 
City of Danville, by appellee, a child eight years of 
age, who was struck by an automobile, driven by the 
appellant, Esther Balsley. The declaration charged 
general negligence on the part of appellant. There 
was a verdict and judgment in the sum of nine hun- 
dred dollars and appellant has appealed. 

The circumstances surrounding the injury, as 
shown by the evidence, were as follows: Jackson street 
in the City of Danville runs north and south. It is 
thirty feet in width between curbs. The accident hap- 
pened in the middle of the block at a place which is 
not a street intersection or cross walk. On the east 
side of Jackson Street the high school grounds are 
situated. The plaintiff, James Robert Cotton, lived 
with his parents on the west side of Jackson near the 
middle of the block. On the evening in question he 
and six or seven other children were playing hide-and- 
go-seek, the base being located at a tree in the front 
yard of the neighbor next door north. Appellee, with 
his brother, Freeman, crossed over to the east side of 
Jackson Street and hid behind some shrubbery in the 
school yard. An entertainment was going on at the 
high school and a double row of automobiles was park- 
ed on the east side of Jackson Street and on the west 
side one car was parked in front of the Cotton resi- 
dence. The accident happened on May 31, 1930, about 
eight-thirty o’clock p. m. The description given by 
the witnesses is that the cars on the high school side 
were parked about as close as they could get. When the 
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boy who was ‘‘it’’ stopped counting, James jumped 
up from behind the bushes and ran across the street 
so as to get into the base free. He had to pass between 
the two rows of parked cars before he was in the 
clear and although he says he looked both ways, he did 
not see this automobile until after it struck him. He 
says that he was running fast and did not quite get 
over, and that ‘‘he was near the curb on his side of 
the street when struck.’’? The automobile was being 
driven by the appellant, Esther Balsley, a niece of the 
owner of the car, upon a social errand of her own, she 
having the privilege to use it whenever she wished 

She had taken some friends, a Mrs. West and her 
daughter, Dorothy, out to an inn some thre --¢s 
from the City of Danville, where they had supper. It 
was getting dark when they started for the city, and 
the automobile lights were then turned on, and after 
reaching town and driving on several streets they 
came to the intersection of Fairchild Street with Jack- 
son, where they turned to go south in Jackson, and 
had gone about two-thirds of the length of the block 
when the accident happened.. Miss West sat on the 
front seat to the right of the driver and the mother 
on the back seat. Miss Balsley was an experienced 
driver, and all three were accustomed to riding in 
automobiles, and each fixes the speed at ten miles per 
hour. None of the three were aware of the presence 
of appellee until the collision had occurred, and the 
testimony is undisputed that the driver immediately 
put on the brakes, and that the car stopped in less than 
its length. In fact, it happened so quickly that the 
driver could not say whether the boy came from the 
west or from the east side of the street. There was a 
street light at the north end of this block, and one at 
the next intersection to the south, and the high school 
building was lighted up. The driver of this car met 
another car going north, which had just passed when 
the accident occurred. The three occupants of the car 
all testify that the headlights were burning. This 
testimony, it is claimed, cannot be said to be over- 
come by any other evidence in the case. Freeman Cot- 
ton, brother of 
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plaintiff, says, ‘‘the lights were off when she hit him, 
and then she turned them on again.’’ Hston Cotton, an 
uncle of plaintiff, who ran out on hearing the screams, 
says that when he came out the lights were not burning. 
All other witnesses for the plaintiff give no testimony 
on the point. No complaint was made as to the man- 
ner of defendant’s driving, and all that can be said 
is that she did not see him in sufficient time to stop 
her car before it struck the boy. It is undisputed that 
this accident occurred at a place which was not usually 
travelled by pedestrians. An ordinance of the City of 
Danville was introduced by the defense which forbids 
the crossing of pedestrians between cross streets. 

Freeman Cotton, brother of appellee, ten years 
of age, testified for appellee that he warned appellee to 
look out before crossing the street and that it was suf- 
ficiently light so that the brother in the school yard, 
‘‘ecould see the automobile the lady was driving by 
the street light.’’ Freeman testified that he could not 
see a car coming from the north or from the south. 
He testified, ‘‘I was just peeking over the bushes 
when the car struck ‘Jimmie.’ I could see the auto 
mobile that the lady was driving by the street light. 
‘Jimmie’ was running fast when he started to ruu 
across the street.’’ 

Appellee testified: ‘‘ I started for the base before 
Freeman. He told me to look out for the cars. i had 
to pass two rows of cars before I was out in the clear. 
Where I stopped and looked was where I had got past 
the two cars. Then I started to run across the street, 
running fast, and I didn’t quite get across. Never saw 
the car at all until after it struck me.’’ 

Virginia Herschler testified for appellee: ‘‘Was 
in our yard when this happened, close to the front 
sidewalk. Saw the car hit ‘Jimmie.’ We were playing 
hide-and-go-seek and ‘Jimmie’ and his brother hid 
across the street and when he came back he looked 
both ways, didn’t see the car and it just hit him. { 
don’t know whether the car had lights.’’ She saw 
the car hit appellee, but testifies that 
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appellee looked in both directions and could see noth- 
ing. 

Appellant was driving at not to exceed ten miles 
an hour. There was a street light burning at each end 
of the block and the school house was lighted. Ap- 
pellant testified that her lights were burning, and had 
not been changed since she turned them on, when leav- 
ing the inn three miles out. She states that the lights 
are the kind that tilt down. Appellant further testified 
that she did not see the boy until he was struck, and 
that: ‘‘As we came south in front of the Cotton or 
Herschler house, there was one car coming toward us. 
It had just passed us when this accident happened; 
do not know who was in that car. It had lights shin- 
ing as it came toward me; do not know whether that 
car stopped or not.”’ 

This testimony is not rebutted or contradicted in 
any manner. 

Appellant contends that there is no testimony in 
the record tending to show that appellant was negli- 
gent or that appellee exercised any care, for a boy 
of his age, for his own safety; that the verdict is 
against the manifest weight of the testimony and that 
the Court erred in refusing appellant’s first instruc- 
tion. 

If appellant’s testimony is true, that a car going 
north, which would be between appellant’s car and the 
boy, had just passed her, then there would be no 
testimony in this record establishing any negligence 
on the part of appellant, except the failure to have 
lights. The witnesses to the accident for appeliee were 
all children, eight and ten years of age, and their testi- 
mony on many matters is not persuasive. None of 
them mention the car going north, though they could 
See it as well as they could see the ear of appellant go- 
ing south, and none of them denied that the ear did 
go north just as appellant testified. 

The testimony of Freeman Cotton, ten years old, 
Virginia Herschler, thirteen years old, and Margrete 
Jackse, nine years old, that appellee came through the 
two lines of cars on the east side of the street, that 
then appellee looked in both directions and could see no 
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cars, has too much the color of a rehearsed tale to im- 
press this Court with its genuineness. How could they 
know what ‘‘Jimmie’’ saw? The only testimony in this 
case tending to show negligence on the part of appel- 
lant was the testimony that there were no lights burn- 
ing on her car. Appellee’s and Freeman Cotton’s testi- 
mony can be explained only on the theory that there 
was a car going north just at the time appellee started 
to cross the street and the boy ran across just behind 
this car, and hence neither of them saw appellant’s 
car going south until appellee ran into it. On this 
theory, their testimony was truthful that neither of 
them saw appellant’s car approaching from the north 
and while the northbound car was ‘‘passing,’’ neither 
of them saw a ear ‘‘approaching’’ from the south. 
The most that can be said in this case is that there 
was no proof of negligence in this case against ap- 
pellant except some proof that appellant violated the 
statutory law of the road as to having lights burning 
upon her car, which is strongly contradicted. 

The verdict and judgment are manifestly against 
the weight of the evidence. 

Appellant complains that the Court erred in re- 
fusing to give her first instruction, as follows: ‘‘If 
you find from the evidence that the place where this 
accident occurred was on Jackson street, and that 
plaintiff, James Robert Cotton, was then and there 
crossing said Jackson Street from east to west, at a 
place which was not a public crossing, and not a usual 
place of crossing. 

“Then you are instructed as to the law applicable 
to such a situation, that the person about to cross the 
street at the place must use more care than if the aeci- 
dent occurred at a regular or usual cross-walk. 

“And further, you are instructed as to the driver, 
that he or she is not required to have the automobile 
between such crossing under instant control, nor is 
such driver required to anticipate that some person is 
about to eross said street at that place, unless 
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the evidence shows that the driver had notice thereof, 
or by ordinary diligence might have known that such 
was the case.’’ The instruction stated the law applic- 
able to this case and should have been given. 

For the reasons stated the verdict and judgment 
of the Cireuit Court of Vermilion County are reversed 
and the cause remanded for another trial. 


Reversed and remanded. 
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STATE OF ILLINOTS. 
APPELLATE COURT 
FOURTH DISTRICT. 





OCTOBER TERM, A. D.1931. Wate y NOt’ 





F Tug 
aur W OWS THEY OF Ount 
TERM NO. 12. eet 
>) ‘a ee ib: 
“64 1.A.6357 


T. G. STAFFORD, 
Defendant in Error, ERROR TO 


Vv. FRANKLIN CIRCUIT 


be 28 £8 29 OF Be 


H. &. KIMMEL, 
Plaintiff in Error. 


COURT. 


ae 


BARRY, P. J. = This case was tried on the regular setting, in the 
absence of plaintiff in error, and there was a verdict against him 

for $1118.40. He was his own attorney and filed a motion for a new 
trial on the grounds that the evidence was insufficient to prove a 
ease and that the cause was set for trial without his knowledge. 

He has not argued the latter ground and it must be considered as 
waived. At any rate it was his duty to know when the case was set for 
trial and the fact that he expected the clerk to notify him of the 
setting was not a valid exeuse. The Court rendered judgment on the 
verdict. 

Plaintiff in error contends that the evidence is in- 
sufficient to sustain the verdict. Ina jury trial, if it is de- 
sired to save for review the question of the sufficiency of the evi- 
dence to sustain the verdict, the losing party must make a motion 
for a new trial, and, upon its being overruled, except to such rul- 
ing, and include such motion, the order overruling the same and his 
exception thereto, together with the evidence, in the bili of ex- 
ceptions. Yarber v. C. & A. Ry», 235 Ill. 589. People v. Gabrys, 
329 Ill. 101. The bill of exceptions does not contain the order of 
the Court overruling the motion for a new trial or an exception 


thereto and for that reason the question as to whether the evidence 
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is sufficient to support the verdict has not been preserved and 
cannot be considered. 

It is argued that the declaration is so defective that 
it does not state a cause of action, but no such error was alleged 
in the motion for 4 new triel, nor does it appear in the assignment 
of error. If plaintiff in error thought the declaration was so 
defective that it would not support the judgment, that question 
could have been presented to this Court by a proper assignment 
of error, even though a demurrer to the declaration was overruled 
and he had pleaded to the merits. Tykalowicz v. Metropolitan Life 
Ins. Coe, 249 App. 280. No such error has been assigned and that 
question is not before us. The judgment is affirmed. 
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STATE OF ILLINOIS. F i fL = (D) 





APPELLATE COURT FEB 1 1992 F 
FOURTH DISTRICT. : Sy 
Tbe ies ny 

OCTOBER TERM, A. D. 1931. mer OF HLCMENS 


TERM NO. 53s AG. NO. 31. 





Ae Je BINKLEY, Admr. Cte, 


Appellee, : APPEAL FROM 
Ve : MARION CITY 
THE PRUDENTIAL INSURANCE CO., : COURT. 
Appellant. 3 


264 1.4. 636' 


BARRY, P. J. = This is a suit om a life insurance policy. A jury was 
waived, the Court found the issues in favor of appellee and rendered 
judgment for $500.00. The insured made application for the insurance 
on Novembet 13, 1930 and was examined by appellant's medical examiner, 
eight days later, who found and reported to appellant that the applicant 
ans first class risk and appeared to be in good health. The policy 
was issued Decerber 1, 1930, and was delivered to the insured about 
December 15th. The insured died December 27, 1950. Appellant defended 
on the sole ground that the insured was not in sound health on the 
date the policy was issued, and by reason thereof it was not in effect 
under the following provision:- "This policy shall not take effect if 
the insured die before the date hereof, or if on such date the insured 
be not in sound health." 

Appellant proved by Dr. Fowler that he treated the in- 
sured for gastric ulcers in the stomach during the month of May 1950; 
that apparently he recovered from that atteck but the ulcers were not 
cured from that time until his death. The doctor treated him again 
in December 1930 and found him suffering from the same trouble and 
that death resulted therefrom. Upon that evidence appellant insists 
the judgment should be reversed with a finding of facts. 

It has been held that provisions similar to the one in 


question merely mean that the applicant has not contracted a disease 
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between the date of the application and the issuance of the policy. 
Johnson ve Royal Neighbors, 255 Ill. 570; W. & S. Life Ins. Co., 

ve Davis, 132 S.”.(Ky.) 4103; Modern Woodmen v. Atkinson, 155 S.". 
(KY.) 1135; Chinery v. Metropolitan Life Ins. Co., 182 N.Y.S. 555. 
The provision in question does not apply to the condition that existed 
prior to and at the time of the making of the application. If such 
a condition is relied upon as a defense it must be based on some 
other provision of the insurance contract. Appellant states em- 
phatically that it relies upon no other provision. The evidence pro- 
duced by appellant is to the effect that the insured had gastric 
uleers from May 1930 until his death. The Court did not err in 

its rulings on the propositions of law and the judgment is affirmed. 
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Term No. 10. Agenda 18, 


— 2641.4.636 


Plaintiff in Error, 
Writ of Error to Circuit 


vs. 
Court of St. Clair County. 


| Thompson, 


ae Ne ee ee ed ee ee ee ee 


Nefendant in Error, 


ee EF Re ee ee eS ne Fe ek See EE et ee ee me ee AR ey SO me eNO 


aps, J. 


Tis writ of error is to review a judgment of the Cirenit 
urt of St. Clair County, rencered in favor of defendant in error, in an 
Lion of case, brought by plaintiff in error to recover damages for per- 
sonal injuries which he claims to have sustained by reason of defendant 
error negligently driving a motor car on a highway a few miles from 
Meville on November 3, 1929. 

[ The declaration, as originally drawn, consisted of a sin- 
> count which charged generally that defendant in error nerligently 

L his car at a dangerous rate of speed, and as a consequence ran into 
Lint if? in errer, breaking his leg, and occasioning other injuries 
leave of court, an additional count was filed, which charged that 


pendant in error, while attempting to pass the car of plaintiff in error, 
s 
q averring that at the time the note was signed by appellant, it was 
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so carelessly managed his automobile that he ran too close to the 
car of the latter, and that plaintiff in error, who was in the high- 
way, pushing his car off the pavement, was struck and injured, Ne- 
fendant in error pleaded the general issue; trial was had hefere a 


jury, and a general verdict of not cuilty was rendered, 


There was a’se submitted to the jury, at the instance of 
defendant in error, a special interrorcatory, whether or not plsain= 
tiff in error, at the time of, and just prior to, the accident, was 
in the exercise cf due care and caution for his own safety, "he 
jury mide its special finding, answering the interrogatory in the 
negative. Yvotion for a new trial was overruled, judgment for de- 
fendant in error was entered, and this writ of error prosecuted to 
reverse game. 

The general verdict was signed by all the jurors, The 
special finding was returned unsigned, and plaintiff in error urges 


that for this reason it has no force or validity. 


In Harrison v. Singleton, 3 Il1l., 22, it was held that on 


‘a trial in the circuit Court, jurers do not need to sign the ver- 


dict. In Griffin v. Larned, 111 [11., 435, the rule was stated to 
be; “"Vhatever may be pronounced as the verdict by the jury in open 


court, whether in writing or verbally, through the foreman, is to 


be regarded as the verdict of the jury.” The special finding was 


sufficient. 


Plaintiff in error did not move, in the trial court, to 
set agide the special verdict, nor did he in his motion fer a new 
trial specifically attack same. Failing to do so, he is conclusive- 


ly bound by the finding cf the jury on the special interrogatory. 


 averring that at the time the note was signed by appellant, it was 
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(Brant v. Chicago & Alton R. R, Co., 294 Tll. 615). Wor did the 
general assignment of error in the motion for a new trial, to the 
effect that the verdict was contrary to the evidence in the case, 
raise the question as to the sufficiency of the special finding, 


Beimte v. Belden Manf. Co., 287 Tll., 11. 


The answer to the special interrogatory was a finding that 
plaintiff in error was cuilty of contributory negligence which was 


a defense to his suit. 


Upen this record, for the reasons stated, the special 
finding is conclusive against plaintiff in error, and the trial 
court vichtly entered judgment upon the verdict in bar of the ac- 
tion. 


The judgment is affirmed. 
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Appellee, ) Appeal from Circuit Court 
) 

vs. ) of 
: ) 
C. A. Hughes, ) Monroe County. 
Appellant.) 
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EDWARDS, J. 


The Circuit Court of Yonrce County, on May 4, 1951, gave 
judgment by confession in the sum of %481.70 and costs, in favor of 
appellee and against appellant. On May 27, 19351, appellant filed his 
motion, supported by his own affidavit, together with one by his at- 
torney, to vacate and set aside such judgment, and for leave to 
plead. The court denied the motion, and from the order of cenial, 


appellant has perfected this appeal . 


The salient averments of the affidavit of appellant, 
which alone sets forth the grounds of the motien, are that appellant 
and one Heyl were partners, doing business as the Monroe Brooder Co.; 
that wey arranged with the cashier of appellee to borrow $600.00 
for the partnership; that appellant was to execute his individual 
note therefor; that pursuant to such arrangement, appellant executed 
the note in miestion, the proceeds being placed to the credit of the 


Monroe Brooder Co.,, and by it checked out; the affidavit further 





 averring that at the time the note was signed by appellant, it was 


agreed by appellee, Heyl and appellant, that appellee would gm col- 
lect said note from the partnership, and would not call upon appele 
lant to pay same, That the partnership has since been dissolved, 

Heyl: taking over its assets, and in writing agreeing with sppellant 


.to assume the liabilities of the firm, including the note sued upon. 


This affidavit does not state whether the elleged agree=- 
ment of appellee, that it would not require appellant to pay the 
note, was verbal or written. If it was a written agreement, cor 
oto eta with and a part of the contract of execution and deliv- 
exy of the note, such fact should have been sverred, [In the absence 
o* such averment, the affidavit would be insufficient, On the other 
hand, if the agreement was verbal, it would not constitute a de- 
fense to an action on the note, - which on its face was an uncon~ 
ditional promise of appellant to pay the amount of same, - as it 


would, in effect, be an attempt to vary, by parol, “he contents of 


a written instrument, absolute in its terms. 


In Weaver, adm'r. v. Fries, 85 Il1., 556, where a verbal 
DG uelat of like character was pleaded to a suit upon a promissory 
note, the court held that a verbal promise of the payee, that the 
muker would not be called upon to pay the note, was no defense to 
the same; and to the same effect is Murchie v. Peck Bros. & Co., 


160 Tll., 175. 


The affidavit is, for another reason, insufficient. It 
broadly states that the parties entered into such alleged agreement, 
No facts are alleged from which the existence of such arrangement 
might be inferred, The simple statement that the parties so agreed, 
is but a conclusion, Af*idavits of this character must aver facts, 
and are insufficient where they merely state conclusions, De Witt 
et al. v. "lint & Yalling “fg. Co., 132 Tl1. App., 556. 

The trial court correctly held the affidavit insufficient, 


ad properly denied the motion, 


he ; der is affirmed. Orcer affirmed. 
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Anna Reimann, 





Defendant in Error, Error to the circuit Court 


vs. of) St: Claim County. 


Edward J. Schmitt, 


ee ee eee ee es ee ee 


Plaintiff in Error. 


oe etree error 264 I.A. 636" 


_ EDWARDS, J. 
; 
| 


Anna Reimann, hereafter called the plainti*f, recovered, 
in the Cireuit Court of St. Clair County, a judgment in the sum of 
$7,000.00 acainst Edward 7. Schmitt, hereafter mentioned as the de- 
fendant, for an alleged breach of promise of a contract of marriage. 


Schmitt has sued out this writ of error to review such judéement,. 


| i she proof on the part cf the plaintiff ten’s to show that 
: she was.a widow, living near Lebanon, on a small tract of land he- 
longing to her father-in-law, where she supported herself by raising 
chickens, keeping a few cows, and deing washings for others, That 
the defendant., who was a neighbor, lost his wife, by death, in Yay, 
1928; that during the summer of that year she was doing his washing; 
that during July he began calling upon her, and soon afterward spoke 


to her of marriage; that later in the season he proposed that she 


| marry him, and on Wovember 15 of the same year, she told him she 
| would accept his proposal, and that he would have to get her a ring; 
| that defendant stated he was then short of money, but would later 

| procure the ring for her. 

The proof on the part of plaintiff further shows that 


defendant called upon her once or twice a week, until the following 
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ch; that he told her he was ready to marry her at any time, but 




















she told him she did not wish the marriage to take place until a 

| ar had elapsed from the death of his wife; to this he assented, 
and asked that the engagement be kept secret. That about the month 
of Yarch, 1929, his ardor appeared to cool, and he ceased his calls, 
‘and that on July 7, 1929, he told her he had changed his mind and 
would not marry her. It appears that plaintiff was willing to con- 
—— the agreement at any time, after defendant's wife had been 


dead one year. 


The defense was 4 denial of any marriage preposal or en=- 
gaugement, or that he ever talked to her on the subject; together 
with admissions by plaintiff, to two witnesses, that she was not 


going to marry Schmitt. 


Defendant contends that the verdict is against the weight 
he, J h 
of the evidence, and that plaintiff's promise of marriage, if there 


was one, was conditioned upon his purchasing her a ring. 


The preof Was conflicting, and the evidence on either 
side of the controversy, standing alone and undisputed, was suffi- 
etent to sustain a verdict. ‘Ye are unable to say that the verdict 
was against the weight of the testimony, and would not be warranted 
in disturbing the judgment for that reason, Leeper v. Cay, 253 Til. 


q App. 183. 


Certain rulings of the trial court are assigned as error, 
“Tt appears that defendant wus called as a witness by plaintiff, and 
‘examined as to his property holdings during 1928. On cross examina- 
tion the defendant was asked the following question: "You still 
have debts?" fo which he answered: "Yes sir." Objection being 


made by plaintiff's counsel, same was sustained by the court, 


The defendant wis entitled to show that prior to the al- 


. ged breach of contract, he had debts, and disclose their size and 
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number, but the rule did not authorize him to make proof of obliga- 
tions incurred after such alleged breach. The question, as asked, 
was linited to the time of his testinony, and did not indicate 
whether it referred to debts incurred before such breach of promise, 
and continuing to exist at the time of the inquiry, or whether it 
related to Liabilities occasioned thereafter, Under the rule as 
stated in Sprague v. Craig, 51 Ill., at page 292, and 9 Corpus 


Juris, 3557, the question was improper. 


other rulings on evidence are complained of, but upon 
examination of same we do not think that defendant was prejudiced 


thereby. 


It is insisted that the verdict was excessive, Plaintiff 
contenis that the jury were warranted in awarding punitive damages, 
which would justify the amount, In cases of this character, exem= 
plary damages may be assessed, where the defendant was muilty of 
fraud, deceit or evil motives. Jacoby v. Stark, 205 Tll. 54. We 
do not think the evidence here discloses the necessary clements to 


justify such a finding. 


The proof showed that defendant was worth, at the time he 
declined to fulfill his promise of marriage, in the neighhorhood of 
$12,000.90. There were no circumstances of aggrivation connected 
with the case, In view of the station of the purtiesa, and the fi- 
nancial condition of the defendant, it is our judgment that the dam- 


ages, us found by the jury, were excessive. 


If the plaintiff will, within fifteen days hereof, file 
in the office of the Clerk of this court, a remitti 40 in the sum 


wen FL Pawn. Vb9° 
? $3,000. 00, the judgment will be affirmed) othe aa reversed and 


the mse remanded. 
G Set an fol Affirmed upon remittitur. 
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Edith YW. Johnson, Administratrix of 


the Estate of Wayne Johnson, eceased, Appeal from Circuit 


Appellee, Court of Alexander 
vs. 


County, 


“641.4. 6 


| 


TLlinois Central Railroad Company, 
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Appellant. 
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EDWARDS, 7. 


About seven o'«lock on the evening o* September 145, 1950, 
N. E. Bankson, driving a Ford automobile, accompanied by Yayne John- 


son, was driving into Cairo, on Sycamore Street, This street, near 


the city limits, is crossed by a switch track of appellant. At their 


intersection, the aute,and a string o* cars hacking over the cross- 


ing, collided, resulting in the death cf Johnson. 


Edith W. Johnson, as administratrix of dececent's estate, 
brought this action for damages. There was a trial, a jury verdict 
for $10,000.00 in favor of appellee; motion for new trial overruled, 


and judgment on the verdict; from which appellant appeals. 


The case Was submitted to the jury upon two counts of the 
@eclaration, to which was pleaded the general eave. One of the 
counts charged negligence through failure to ring a bell or sound a 
whistle, as required by statute; the other, that the negligence was 
the failure of appellant to have a light on the advancing end of the 
foremost car en it approached, in the nicht time, the intersection 
of Sycamore Street and the switch track; that deceased was at the 


time in the exercise cf due care for his safety; that in consequence 
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of such negligence, the auto in which he was riding was struck, 
and 48 4 result he was killed; and that appellee, his mother, was 


thereby deprived of her means of support. 


Appellant contends that the manifest weight of the evi- 
dence establishes the fact that at the time of the collision, the 
crossing was patrolled by a switchman with a lichted lantern, who 
was giving warning to the traffic in both directicns over said 
street; that on the advancing end of the foremost car was another 
switchman with a light, and that before the train started for the 
crossing, from the point vest of the street, where it had been 
standing, the engineer blew three blasts with the engine whistle, 
and that the fireman at the same time started the automatic bell 


ringing, and that same continued te ring until after the collision. 


Appellee preduced three witnesses to the accident, - 
ninksen, Smith and Same; the first of whom testified that he was 
déxiving the auto; that he looked in both directions as he approached 
the crossing, and saw no train; that there was no switchman at the 
intersection; that no bell was rung nor whistie sounded, Smith 
stated that he was leaning against a telephone pole near the cross- 
ing, and that he saw the switchman precede the train and cross to 
the east side of the street; that he had a lighted lantern, but 
did not stop or give warning to the street traffic; that the engine 
bell was not rining at the time of the accident, and there was no 
light on the end of the train; that some three or four minutes before 
the accident he heard the whistle hlow, On cross examination he 
stated that he did not know whether the hekk engineer whistled arain 
before he started up; did not know whether the bell was rincine just 
about the time the train started; that if such signals were given, 
he did net hear them, Further, that he did net remember whether 
there was a switchman with a lantern on top of the first car. There 


was proof that about four days before the trial, this witness had 
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made a statement, taken by a stenographer, in which he stated that 
the whistle sounded and the bell continued ringing, and that the 


watehmun gave the engineer the signal to come ahead, 


The testimony of the witness Sams was that he was sewing 
north in an auto; was about 150 yards from the crossing when the 
collision cccurred; that he saw. some one on the first car witha 
lighted lantern as the car came into the street, and did not want to 
be understood as saying that no bell was rung nor whistle secunded, 
This was all of appellee's procf bearing upon the giving of the sig- 


nals. 


fhe procf on behalf of appellant, as to ringing the bell 
or sounding the whistle, wis that of the engineer “Yathis, the fire- 
man Hudgins, and Scott and Wilhoit, switchmen; al11 of whom testified 
that the whistle was blown three times before the engine started; 
that at the same time the bell was started ringing, and so continued 
until after the collision. As to the light on the first car, Scott 
and Webster, another switchman, both testify that Webster was on the 
east end of the first car, with a lighted lantern, They sare some= 
what corroborated in this by appellee's witness Sams, who testified 


that some one was on top of the train with a lishted lantern, 


Wilhoit stated he was on the ground, with a lighted lan- 
tern, flagging the traffic in both directions, and that he gave the 
laneriiteie the signal to come ahead, In this he is corroborated by 
Mathis, the engineer; also hy lowell Titus and Tura Woolridce, young 
- people who were riding southerly along Sycomore Street, and whose 
car had been passed by the one Rankson was driving, Titus testified 
that while he was.still about two blocks distant from the switch 
tracks, he saw the switchman, with a lantern, in the middle of the 
street; that the flagman remained there, flagging the crossing, 


until the accident, and that when the collision occurred he had to 
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| jump out of the way; that he saw him step to the west. Wiss Wool- 
ridge sestified that when some distance north of the crossing, she 
saw a switchman with a lantern, and then the box cars started across 


the atreet, followed by the crash. 


It is thus apparent that the only witness who testifies 
for appellee, with any directness or positiveness, as to the failure 
of appellant to give the proper signals or warnings, or as to 
the failure to have the crossing flagged, is Bankson, Smith is 
uncertain as to principal events, and in addition is impeached by 
preof of statements at variance with his testimony. Sams' evidence 
tends to corroborate appellant, at least to the effect that they had 
aman with a lighted lantern on the forward end cf the foremost 
advancing car, and in addition he specifically stated he did not 
know whether the bell was rung or the whistle blown, 

We thus have the word of Rankson, who admitted he is about 
to sue appellant for damages srowing out of the accident, opposed 
to the posit ive testimony of Vilhoit, wathis, Scott, Hudgins, Web- 
ster, Titus and Miss Woclridge, as to the elements charged in the 
declaration, and which appellee is obliged to prove by the greater 


weight of the evidence before she is entitled to a recovery. 


Upon a careful consideration of the record, we are of the 
opinion that the manifest weight of the evidence establishes that 
the statutory signals were given as the train approached the cross- 
ing, and that the forward end of the first advancing car was 
covered by a flagman with a lichted lantern at such time, cont inu- 
ing until the collision, and that the negligence charged in the de= 


claration has not been proven. 


The Sudement is reversed, and Ue Apvel Anonaled 
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James J. Fogerty, 
Defendant in lrror, Error to city Court of 
vs. East St. Louis. 


Edward C. Mauer, 
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Plaintiff in Error. 
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264 1.4. 637! 


EDVARDS, J. 


Janes J. Yogerty, defendant in error, who will hereafter 
be referred to as plaintif?’, brought suit in the rity Court of Fast 
St. Touis arainst Fdward C, Mauer, plaintiff in error, hereafter 
‘designated as defendant, to recover damages for injuries sustained 
through an automobile accident, Upon a trial there was a jury ver- 
dict in the sm of $20,000.90, upon which the trial court, after 
overruling a motion for a new trial, rendered judgment; te review 


which wauer has sued out this writ of error. 


On August 31, 1950, the parties named, toyether with 
defendant 's wife, left the City of Alton in “auer's sedan, driven 
by defendant, enroute to Galesburg; the plaintiff accompanying them 
as an invited guest. hen near Bluff Springs, in Cass County, the 


car ran into a ditch, and plainti*? was severely injured. 


The testimony is undisputed that defendant drove the car 
at a high rate of speed, Plaintiff claims he asked him to diminish 


the speed on several occasions, which is denied by defendant. 


The chief ground of defense is that beth parties were more 
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or less under the influence of intoxicating drink; that plaintiff 
was thereby guilt’ of neglirence which proximately contributed to 
his injury. Defendant testified that they had several drinks in 
the morning before starting; also some more drinks along the way. 
This was denied by plaintiff, who stuted that he drank none, and 
that so far as he knew, defendant had none, After the acc ident 
there was found in the car, = small metal ice box containing cracked 
ice, the glass of broken bottles, and one unbroken bottle which was 
shown to contain beer, There Wag also, in and about the car, a pro- 
nounced alcoholic odor, and there is proof, by those who came to the 
scene of the accident shortly after its occurrence, that Fogerty 


and wauer each had the odor cf lisuor upon his breath. 


Plaintiff, on the witness stand, stated that he was net 
intoxicated at any *#ime on the day in cuestion; that when the acci- 
dent took place he ~s struck on the head and rendered unconscious , 
from which he did net recover until after he reached the hospital 


in Jacksonville, 


Defendant called as a witness, R. R. Jokisch, who was 
sheriff of Cass County on August 31, 1959, and who urrived at the 
scene shortly after the occurrence. Jokisch testified that he 
found both Mauer and Pogerty on the greund; helped them to the read 
and into the ambulance; that both had liquor upon their breath, The 
sheriff qualified, as to his knowledge of into: icated persons, by 
observation and contact in the course of his official duties, Te 
Was asked to state whether Fogerty, in his opinion, was intoxicated. 

Objection ms made and sustained, tater he testified that Yogerty 
talked some; heard him say a few words, and was again asked whether 
in his epinion Fogerty was under the influence of intoxicating 
liquor. Gi tastion was made on the ground that all the evidence was 
to the effect that Porerty wag then unconscious, and the court sus- 


tained the objection, saying in substance that if a man received 
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such a bump on the head that he was knocked unconscious, it would 
he hard to tell whether the resulting stupor was due to the injury 


or to intexicat ion. 


Following the court's ruling, defendant then made the 
following offer of preof: 

"ir. Oehmke: I offer to prove by this witness that he saw 
Fogerty, the plaintiff, shortly after the accident; that at that 
time Fogerty was not unconscious; that Yogerty then talked to 
this witness; that this witness is capable of judging whether or 
not he was under the influence of intoxicating Liquor; that he 
looked at him while he was standing near to him and smelled 
lLieuor on his breath at that time, and came to the opinion 
that Forerty, “he plaintiff in this case, was under the influ- 


ence of intoxicating liquor.* 


Defendant made the following objections to this offer of 
proof: 
"Mr, Costello: I object to that for the reason that it 
is immaterial, irrelevant and incompetent whether or not Yoser=- 
ty was under the influence of intoxicating liquor, and for the 
further reason that the evidence shows that Pogerty had re- 


cé@ived a serious injury which had rendered him unconscious," 


The court sustained the objections as made, and cefendant 


assigns the ruling as error. 


The objection em»racing two grounds, we will consider them 
separately. The first, that it was immaterial, irrelevant and in- 
competent, whether Yogerty was under the influence of intoxicating 
liquer, is clearly untenable, The defendant was contending that 
plaintiff? was cuilty of a want of care, which contributed proximately 
to his injury. The cases hold that here such is the situation, 


whether the plaintiff had been drinking, and was to any extent under 


aie 


| the influence of intoxicants, is a fact proper for the jury to consid- 
er, as bearing upon the question of the care and prudence of the 
party it the time of sustaining the injury. So. Chicago City Ry. Co. 
v. Dufresne, 200 Tl1., 464, Elgin A. & 8. Traction Co. v. Brown, 


129 Tll. App., 65. 


As to the second ground of objection, being that the 
proof showed Yogerty unconscious as the result of a serious injury. 
Whether Fogerty was in a stupor at the time, was a disputed question, 
and it will be observed that the offer was to show, by the witness, 
that Fogerty vas conscious at the time and talked to the witness; 
that he looked at Fogerty, while standing near to hin, smelled liquor 
on his breath, and that the witness formed the opinion that he was 


then intoxicated. 


There had previously been testimony by plaintiff hinsel? 
that after the accident he was in 4 stupor, but here the defendant 
sought by the offer, among other intaie, prove the contrary; to 
show that he was conscious. Wad the sheriff been permitted to testi- 
fy that he was then conscious, and talked to him, together with 
observing him and smelling liquor on his breath, the witness, unde= 
niedly, would have been qualified to express his opinion as to the 
question of plaintiff's intoxication. The effect of the court's 
ruling was a denial of defendant's right to controvert impertant 


testimony given by the plaintiff himself. This was error. 


Whether plaintiff was fuilty of a want of ordinary care 
which proximately contributed to his injury, was a vital issue in 
the case, and the proffered testimony, as +o his being intoxicated 
‘at the time, was a material fact as tending to show a want of such 
care on his part, and was important for the jury to consider in 
determining this necessary elenent of the case. Tllincis Central 
Be Be WV. Cragin, 71 Tll., 181. The court's ruling prevented ‘“auer 


from making a substantial part of his defense. 


and remanded, 


udgment reversed 

- Rn sm: 
Reversed and remanded. 
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| . COUNTY COURT. 
FRARK SBSCHELI, 
Plaintiff inkrror. 


964 1.A.637. 


.  Plaintif? in Grror was convicted in the County pace 
of bona ete for violetion of the Prohibition Act. ‘he 

Informa tion in the ese conteined three counts ond the jury found 
Plaintitr in Error guilty under the first sount, which charged the 
possession ot “Intezieating liquor, to-wit: Whiskey, commonly celled 
mule." 


Fulton, ot. 


The Court denied the motion for naw triel ami arrest of 
duddenics and semptenest plaintiff in error to imprisonment for 
‘ ninsty deyes at the. Illinois Sake Farm, and thet he pay the suggs 
of proseoution. | 
| Tt tp eontended by Plaintiff in Urror thet the 
evidenss produced by ‘the. croceaktionis ne % suffieient in lew to jush. 
: fy a verdiet of guilty in menner and form as charged in the Informa - 
stion, ‘the facts show thet o the eventing of February 25, 1951, 
the shrift of Bend County, with two deputios »: proceeded to execute 
A: @ search warrant duly jequed. for a search of the oroperty of the 
x Plaintifr in Grror in the eity of Greenville, The officers #gnine 
nf adul tence: to the house and found e bottle eonteining liquor in the 
: slop pail, alee four seeks of empty beer bottles. In @ shed on th 
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eared found four dozen empty pint whiskey bottles, two 


- @ne~gel lon jugs end one or two kegs thet smelled and looked es 
if they had contained liquor, end buried in the ground beekoft 
“the house they found nine pints of whiskey. This liquor ws 
tumed over toa chemist for anelysis , who testified that 41% 


; conta ined Liltyeone per cent of sloohel by volume. 


While some of the testimony micht not have been 
Competent 1f Gbjected to, end while certain portions of the 
- evidence atandin,: elonewoul dé not be mfficient to surport a 
_ verdict of guilty, on the whole we believe there is plenty of 
competent testimony to sustain the verdiet end judenent of 


- gonvietion. 


After briefs and abstract had been f4ie@a, the 


Plaintiff in orror seked leeve to file om ad@itionsl error and to 


nake eugsestions or citations regerding same, and seekine to 
“reise sone question about Instrue tion number seven, cziven on 
behalf of the People. The abetrect filed by the Plaintiff 
in Error does not show ony exeention taken t the civine of this 


inetruction and neither does it show who offered the instruetion. 


In the ease of Distilling Co. vs °.% .Ry .Co. 136 App. 4979 at pace 
482 the Court said, * It is « familiar rule of preetice in the 
Courts of apreal of Illinois thet the abstrect ust show the errors 
comple ined of, and thet if it dows not show the error, nothing is 
presen*ea for consideration. The Court may look into the 

reeord for the vurvose of affirming, but will not do so for the 
purpose of finding something not disclosed by the abstract, for the 
purpose of reversing. The abstraet doce not show who oresented and 
requested any of the instruetions civm or refused. In this 
state of the abstract we would not be warranted in reversing the 
Judgment beeause of enything thet we nay discover upon « search 

of the recor&, but we may look into the record for the purpose of 
finding whether the judement is meritorious," 
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STATE OF TLLIPOIS FEB d 
APYELLATE var A 1982 


FOUNTE oLorTeter Nia ‘ i \ “ 





OCTOBER Tea A.D, 1932, 


Term No. 25 Agendes No, 8. 


Arthur Heury Tix , } 
Appellent, ( 
¥S : Appeal from 
py nd tar ere Cireult cou t 
appellee. { St. Cleir County. 
> oy 3 
Pulten, 7: 264 T.A. 63 '¢ 


This ection was brougit by Appellent acainst Barr 
Remge Conpmy, a Corporation, Appellee md wes tried at the 
Septenber Term 1950 of the Cireuit Court of 54.Clair 
County. The jury returned a verdict finting the Appellee 
not guilty. No motion for new trial was made or filed 
during the Zeptember Ters of the Court ami no further eetion 
was teken by the Court during that term. The case was 
continued to the January, 1951 term of seid Court under the 
general order and on January 14, 1951, being one of the aoys 
of thet term of court, the Appellant filed his motion for 
new trial. On Februory 19, 1951, beine also one of the days 
of the January Term of court, the Appellee filed a motion 
to strike the Appdllant's motion from the files, on the ground 
that seid motion for new trial was not filed during the 
Septenber Tem of ease court when the verdict of the jury wes 
returned. 

Both motions were ercued before the Court end teken 
under advisement. The caso stood emtinued under the general 
order until the April Term of seid court ani on July 35,1951, 
the Court allowed Apvellee's motion and ordered avnelientts 
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from the files his notion for new trial 





Rotion for new trial stricken from the files, and there 
upon 
entered Judgment on the verdict of the jury in favor of 


Appellee for costs of suit. 


Appellent insists that the Court errea in striking 


and that the Practice 


Act, 
» Section 77, Chapter 110, clearly permitted the filing 


of 
hig motion et @ subsequent term where no final juderent hea 


bem entered. 


The seetion reads as follows:- " Verdict= New 
frial.e Sec. 77. It shall be sufficient for the jury 
to pronounce their verdict, by their foreman, in opm 
court, without reducing the seme to writiie, end the 
Clerk stiell enter the sane in form, under the direction 
of the Court; end if either party may wish to exeapt 
to the verdict, or for other causes, to move for e 
pew trial or in arrest of ee he shell, before 

doment bs outered, or dur ae the aoe is 
: Siuaci® or eounsel, file the points in” 
rit ing, > partioulerly specifying the grounds of such 
notion. vl 


fhe Appellee interprets this section to mean that 







notion for new triel must be filed d4a~- during the term et which 
the ease is tried, but this position is not susteined by the 
euthorities cited in his brief, ani our Courts heave seid in the 
lenguage of the Statute that either verty may enter e« motion for 


new triel at any time before final juderent . 


C.% Res Ry Oo. ¥v Dinmick, 98 {11,42 
Gonstentine v Foster, 57 I11.56. 


Appellee elso urges that vne Appellant cannot 
prevail im this appeal because the record filed by him in this 
eause is not sufficient to eneble the Court to pass upon the 
ease amd elso thet the setion of the Trial Court was a substential 
denial ani overruling of Appellant's motion for a new trial. 

As we view the record, the Trial Court allowd the 
motion to strike supposedly on the grounds set forth in the written 
motion end without hearing the sotion for new trial on its merits. 

This ection we belicve to have been reversible 


error and therefore the case ill be reversed mé remanded to the 


Circuit Court of St.Cleir County with instructions to overrule 


oleate G motion to strike and to consider Appellant's motion 


the Tits. 
Af REVERSED AND REMANDED. 
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‘sieoeted, ( iti. 

Appellant. } ST. LOVES 
“FULTON, J: 2641.4. 637 


Appollent prosecutes this appesl from a judgement against 
At for $10,000.00 entered upon a verdict of « jury in en section 
to recover damazes for slendcrouse words spoken to Appellee, 

‘end unlewful detention, exounting to felse imprisonment. 

The deceleration contained three counts. The first count 
for slender,charges that Appellant by its manager, H.l. Jeter, 
in the presence of divers persons, falsely ani meliciously spoke 
certain sleiiniaten Foust defematory words, which in substance were 
thet she had teken money amounting to {50.00 belonging to Appellant; 
that shewas guilty; that Appellant could not have people working 
for it who would steak; that it had to have people who were honest 
and that she would have to be discharged. ‘The second count charges 
that Appellant, through its Assistant Menager, D.Fredericksan, 
spoke and published in the presence of others, similer scandalous, 
false end defamatory words about Appellee, all in effect charging 
her with teking $50.06 in money belonging to Appellet. 

Both counts conelude with the averment that Appellee never 
at any time took fron Appellant said sum of $50.00, or eny other 
enount. . ‘The third count charsed Appellent, through its manager 
and essistant menager, with accusing appellee of having stolen 
the $50.00, and that they imprisoned end detained Appellee in the 


offices of Appelent for @ long period of time, without eny © 00 
om ay Page ONG. 
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on. | or probeble cause , end ageinst the will of the Appellee. 

lant filed the general issue. 

| Appellee was employed in the office of Appellent in its 
general mereantile store in Zest St. Louis ; her dutics consisted 
of taking payments, typing contracts and handling money that came up 
from the floor and assisting the cashier and bookkeeper in the office, 
She testifies thet on August 29% 1950 about two o'clock in the efter- 
moon the manager, H.1. Jeter, began asKing her about receipts and 
ebout $50.00 in money that wes missing. She said he eceused her 

_ with having taken the money; thet he couldn't have anyone in his 
employ who stole money and that he had te have someone who was 
honest. She also testified that the assistant manager, Frederickson, 
said that $50.00 was missing and that she got the money end then 
Jeter digeharged her; thet the regular quitting time was 5:30; thet 
ghe was neryous ond erying during the afternoon end that when she vent 
to get her hat about 5:50 Jeter told her to stay around ewhile , he 
wanted to talk to her and that she stayed until 6:50 , with Mr, Jeter 
end Mrs. Evens present in the office. During the afternoon in 
eddition to Jeter and Frederickson, there was present the cashier, 
lips. Zvans; the bookkeeper Miss Gray; and Mr. Narup, a compeny sales- 
men from Alton. ‘She was corroborated in pert by one witness, Rohm, 
He was employed in the furniture department of Appellant's store end 
testified that he came to the office window ebout 2:30 on the efter 
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noon im question end saw Jeter , Frederickson end Appellee engaged 
in conversation; that Frederickson told Appellee thet she was guilty; 
that she was guilty of taking £50.00 ; that he heard Jeter say he 
Gouldn’t effork to have people in his employ who were thieves; thet 
he sew Jeter double up his fist and that the talk of Jeter and 
Frederickson was rough; that the regculer quitting time was 5:50 
end that Appellee left the office about six otelock. No other 
witnesses were eallead on the part of the plaintiff. 

} Tn behalf of Appellant six witnesses were sworn, md 
outside of a fow diserepancics in minor aeteils told substantially 
the same story. All of these witnesses were employes of Appelient 


on August 29, 1930, but three of the vere otherwise employed at the 
Page tro 
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: time of the trial. The witnesses testify that during the month of 
daguat, 1950, there had been shortages and, overages in the cash ¢ 
that certain receipts were foukd in the waste besket which were in 
the handwriting of Appellee and one of whieh had recently been 
hended in and the money peid on it to Appellee by the witness Narup. 
Three of Appellant’s witnesses testified t-at Appellee admitted 
having thrown the reeeip ts in the waste basket but she positively 
@enied such admissions. 
The proof of Appellent further showed that although 
Jeter end Frederickson did question Appellee about the receipts, 
they did not acou® her of stealing any money, did not eccuse her of 
being a thief and did not tell her she anes dishonest; that neither 
Jeter nor Frederickson talked to her in loud, rough or enery tones, 
and thet Jeter did not at any time double up his fist and menace 
or threaten Appellee. None of these witnesses saw Rohm at the office 
window during the efternoon. Mrs, Evens, the cashier, ond Miss Gray, 
the bookkeeper testify that Jeter said mothing to Appellee about 
money; that on the day in question there was no money missing; that 
there was no shortage of $50.00 or overege of that amount; that at 
the close of the interview ‘the Appellee was discharged; that she 
was not told to stey after quitting time end that she left with Mrs. 
Evens end Miss Gray. All of the witmesses present at the time and 
near enough to see and hear, deny positively that the alleged 
slanderous words were used toward, or about Appellee. 
While Appellee points out some discrepancies and ome 
conflicts in the testimony of Appellant's witnesses, on the whole 
_Aheir story, tending to corroborate Appellent's version, is 
entirely believable. 
Courts of Review are hesitant » set aside ea verdict of 
a@ jury, end yet efter examining the testimony and giving due cons id- 


eration to the stories of the witnesses on both sides, it is the 
, t is 
opinion of = Court thet Gaselsery against the weight of the 


evidence, oe at is its duty to set it aside and reverse the judgment. 
Donelson v East ‘St. Louis Ry.Co. 235 App. 625. 


The testimony of the Appellee is not in all respects 
page three, 
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as certain, definite and satisfactory as the positive statements 


of Appellent's witnesses as to the elleged slanderous words used 
toward Appellee, and the corroboretion by the witmess Rohm is 


also somewhat uncertein and in same respects contradictory, 


and we therefore believe that the verdict is manifestly ageinst 

the weight of the evidence and thet the judgment must be reversed, 
It should also be noted that, in our opinion, there 

was not sufficient evidence of unlawful restraint or detention 

of Appellee on the part of Appellents* managers to support 


the thini count of the deceleration slleging felse imprismment, 


"While in general no actual force or compulsory 
seizure is necessary to constitute an imprisonment, there must be 
words and acts used end done toward the person to be arrested, 
Clearly showing om intention to arrest end his submission must be 
to a threatened and reasonably apprehended foree, * 

Greathouse v Summerfield 25 App. 296. 
Cox v Rhodes Ave. Hospital, 198 App. 52. 
Various other errors are alleged, but in view of 
our conclusions es to the evidence we feel that the judrement should 


be reversed and the cause remended for the reasons indiceted. 


wremseed AND HEMANDED. 
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